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CREDIT UNION COMMISSION MEETING

Credit Union Department Building
914 East Anderson Lane
Austin, Texas

July 13, 2018
9:00 a.m.

AGENDA

The Committee may discuss and take action regarding any item on this agenda

TAB

A

Call to Order (9:00 a.m.) — Chair Missy Morrow
General Public Comment — Public comment on any agenda item
Or issue under the jurisdiction of the Credit Union Commission
Is allowed. Unless authorized by a majority vote of the meeting
guorum, the comments of any persons wishing to address the
Commission will be limited to no more than ten (10) minutes.
Receive and Approve Minutes of the March 9, 2018 Credit Union
Commission Meeting
Committee Reports
a. Commissioner Evaluation Committee Report
1. Approve the Commissioner's FY 2019 Performance
Objectives and Goals
2. Discuss Procedures for the Commissioner’s FY 2018
Performance Review
b. Rules Committee Report
1. Adoption of Proposed Amendments, a New Section and
three Repeals in 7 TAC, Part 6, Chapter 93 Concerning
Administrative Proceedings
2. Adoption of the Completed Rule Review of 7 TAC, Part 6,
Chapter 91 Subchapters G Concerning Leading Powers
3. Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.709 Concerning Member Business and
Commercial Loans
4. Approval for Publication and Comment the Proposed
Amendments to 7 TAC Section 91.712 Concerning Plastic Cards
5. Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.121 Concerning Complaint Notification
6. Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.403 Concerning Debt Cancellation Products;
Federal Parity
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Commission Meeting Agenda

July 13, 2018
Page 2
TAB PAGE
D. Review of Pending and Ongoing Matters Before the Commission
a. Discussion of the Department’s 2018 Budget and Financial
Performance 119
b. Discussion of the Status of the State Credit Union System 122
E. Review of New Matters to come Before the Commission
a. Approval of the Department’s Operating Plan and Budget for
Fiscal Year 2019 125
b. Discussion of the Chair’s Appointment to the Commission’s
Commissioner Evaluation Committee 150

c. Confirm Date for Next Commission Meeting (November 2, 2018)

Adjournment

Note: The Credit Union Commission may go into executive session (close its meeting to the
public) on any agenda item if appropriate and authorized by the Open Meetings Act, Texas
Government Code, Chapter 551.

Meeting Recess: In the event the Commission does not finish deliberation of an item on the first
day for which it was posted, the Commission might recess the meeting until the following day at
the time and place announced at the time of recess.

Meeting Accessibility: Under the Americans with Disabilities Act, the Credit Union Commission
will accommodate special needs. Those requesting auxiliary aids or services should notify
Michelle Archie, Credit Union Department, 914 East Anderson Lane, Austin, Texas 78752--(512)
837-9236, as far in advance of the meeting as possible.






CALL TO ORDER

TEXAS CREDIT UNION COMMISSION MEMBERS

o Allyson “Missy” Morrow, Chair

Elizabeth L. “Liz” Bayless
Beckie Stockstill Cobb
Yusuf E. Farran

Steven “Steve” Gilman
Sherri B. Merket

Jim Minge

Kay Stewart

Rick Ybarra

Legal Counsel

Staff

Melissa Juarez

Harold E. Feeney
Robert W. Etheridge
Joel R. Arevalo

Isabel Velasquez



FUTURE CREDIT UNION
COMMISSION MEETING DATES

Friday, November 2, 2018
Friday, March 8, 2019

Friday, July 12, 2019

All regular scheduled meetings will begin at 9:00
a.m. unless notified differently.

If anyone has conflicts with the proposed dates,
please contact Isabel Velasquez at (512) 837-9236.






CREDIT UNION COMMISSION MEETING MINUTES

Draft copies of the minutes for the March 9, 2018 meeting, and the
corresponding follow-up action report, are located under Tab B.

RECOMMENDED ACTION: The Department requests that the
Commission approve the minutes as presented.

RECOMMENDED MOTION: I move that the minutes of the
Commission’s regular meeting of March 9, 2018 be approved as presented.



CREDIT UNION COMMISSION MEETING MINUTES
Credit Union Department Building
914 East Anderson Lane, Austin, Texas
March 9, 2018

A. CALL TO ORDER - ASCERTAIN A QUORUM - Chair Allyson “Missy”

Morrow called the meeting to order at 9:03 a.m. in the conference room of the Credit

Union Department Building, Austin, Texas, pursuant %‘?%’»'}@lg\apter 551 of the
Government Code, and declared that a quorum was presel

included, Beckie Stockstill Cobb, Yusuf Farran S’%en

ther members present
Gilman, Sherri

yart was absent

ey General Melissa Jgaréz was in
attendance to serve as legal counsel. Represen ’?ﬁebanment staff ;;vere Harold
E. Feeney, Commissioner, RobertE, i Deputy Commissioner and Joel
Arevalo, Director of Information Technglogy. Wofrow appointed Isabel

Velasquez as Recording Secretary.

% INVITATIO R_ PUBLIC INPUT FOR  FUTURE

ems on the agenda for possible future consideration by

< RECEIVE l{iEQUESTS AND MOTIONS FOR EXCUSED ABSENCES
— Chair Morrow inquired if there were any requests or motions to excuse an
absence. Mr. Farran moved to excuse Commission Member Kay Stewart
from the Commission meeting on March 9, 2018. Mrs. Merket seconded the

motion, and the motion was unanimously adopted.



B. RECEIVE MINUTES OF PREVIOUS MEETING (November 3, 2017).
The Chair referred the members to the draft minutes of the previous meeting
included in the agenda packet. Mr. Minge moved for approval of the minutes of
November 3, 2017 as presented. Mr. Ybarra seconded the motion, and the motion

was unanimously adopted.

D. PENDING AND ONGOING MATTERS
(a) Discussion, Consideration, and Poss;bl&gyote tolDake Action on the

Liquidation. Commissioner Feeney repor

?ay He indicated that the Department

lic comment period.

ﬁ@flon and the motion was unanimously adopted.

(b) Discussion, Consideration, and Possible Vote to Take Action on the
Adoption of Proposed Amendments to 7 TAC Section 91.4001 Concerning
Authority to Conduct Electronic Operations. Commissioner Feeney noted that
as a result of the review Chapter 91, Subchapter M at the November meeting, the

Commission approved for publication and comment the proposed amendments to



Rule 91.4001. Mr. Feeney explained that the amendments will institute a new
requirement that credit unions that use electronic means and facilities to employ an
incident response, which has been subjected to reasonable testing, to minimize the
impact of a data breach or other electronic incident on members. He indicated that

the Department received no written comments during the public comment period.

After a brief discussion, Mrs. Merket moved that the Commission adopt the
proposed amendments to 7 TAC Section 91.4001 as previously published in the
Texas Register. Mrs. Cobb seconded the motion and the motion was unanimously

adopted.

(¢) Discussion, Consideration, and Possible Vote to Take Action on the
Adoption of Proposed Amendments to 7 TAC Section 91.4002 Concerning
Transactional Web Site Notice Requirement; and Security Review.
Commissioner Feeney noted that as a result of the review of Chapter 91 Subchapter
M at the November meeting, the Commission approved for publication and
Comment the proposed amendments to Rule 91.4002. Mr. Feeney reported that the
amendments will require a credit union to review of the adequacy of its website’s
security measures annually instead of once every two years. He indicated that the

Department received no written comments during the public comment period.

After a short discussion, Mr. Gilman moved that the Commission adopt the
proposed amendments to 7 TAC Section 91.4002 as previously published in the
Texas Register. Mr. Minge seconded the motion and the motion was unanimously

adopted.
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(d) Discussion, Consideration, and Possible Vote to Take Action on the
Adoption of Proposed Amendments to 7 TAC Section 91.5001 Concerning
Emergency Closing. Commissioner Feeney noted that as a result of the review of
Chapter 91. Subchapter N at the November meeting, the Commission approved for
publication and Comment the proposed amendments to Rule 91.5001. Mr. Feeney
explained that the amendments will urge a credit union to post notice of an
emergency closing of an office or operation on its websgjfe and: any social media

pages. He indicated that the Department received no gfitt€incomments during the

public comment period.

After a brief discussion, Mrs. Cobb moyed tha }
proposed amendments to 7 TAC Section 91.5001 @s previously published in the
Texas Register. Mr. Ybarra secondk motion and%lle motion was unanimously

adopted.

social media pages at'least 30 days prior to the proposed closing date. He indicated
that the Department received no written comments during the public comment

period.

After a short discussion, Mr. Farran moved that the Commission adopt

the proposed amendments to 7 TAC Section 91.5005 as previously published in the

11



Texas Register. Mr. Minge seconded the motion and the motion was unanimously

adopted.

(f)  Discussion, Consideration, and Possible Vote to Take Action on the
Adoption of Proposed Amendments, a New Section, and a Repeal in 7 TAC,
Part 8, Chapter 153, Concerning Home Equity Lending. Commissioner Feeney

noted that at the November meeting, the Commission appréVed for publication and

the comments reéel .
Section 153:457th

and 153.86, and the repeal of Section 153.87 without
changes, and the 5; Section 153.45 with non-substantive changes to the text
previously published in the Texas Register. Mr. Minge seconded the motion and the

motion was unanimously adopted.

(g) Discussion and Consideration of the Department’s FY 2018 Budget

and Financial Performance. Commissioner Feeney indicated that for the first five

12



months of FY 2018, operating income totaled $2,205,724, which is $9,299 above
the YTD budgeted amount. Mr. Feeney explained that during the same period of
time, $1,511,351 was spent operating the Department. He reiterated that most bills
are not paid until 30 days after the due date so some of the operating cost being
reflected are only for a four-month period. He further reported that the second
installment of the annual operating fee was mailed out to all credit unions on
February 23™ with a 18.75% discount to more closely match revenues with
anticipated expenses. Mr. Feeney also provided official notification, as required by
7 TAC Section 97.113, that he had waived the second installment of the FY 2018
Operating Fee for SAFE Credit Union, which-merged with a federal credit union on
March 1, 2018.

After a brief discussion, no formal action was taken by the Commission.

(h) Discussion and Consideration of Current Status of the State Credit
Union System. Deputy Commissioner Etheridge indicated that Texas credit unions
remain financially and operationally sound as the result of effective credit union
management and a sound economy in Texas. He further explained that, generally,
Texas credit unions continue to perform well and realize positive loan growth, strong
asset quality trends, satisfactory earnings performance and stable net worth

positions.

After a short discussion of some of the key financial trends, no formal action

was taken by the Commission.
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D. NEW MATTERS

(a) Discussion, Consideration and Possible Vote to Take Action on the
Adoption of the Completed Rule Review of 7 TAC, Part 6, Chapter 93
Concerning Administrative Proceedings. Commissioner Feeney indicted that at

the July 2016 meeting, the Commission approved a plan which established a date

for the required review for each of the applicable rules. Hereported that staff had

Discussion, Consideration and Possible Vote to Take Action on the
Approval for Publication and Comment the Proposed Amendments, a New
Section and Three Repeals in 7 TAC, Part 6, Chapter 93 Concerning
Administrative Proceedings. Commissioner Feeney reported the proposed
amendments, a new section, and three repeals in 7 TAC, Part 6, Chapter 93 is to

implement changes resulting from the Commission’s review of the Chapter. Mr.
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| Feeney highlighted the proposed changes, which, generally, are intended to provide:
(1) consistency with the Administrative Procedure Act; (2) consistency with the
State Office of Administrative Hearings procedural rules; (3) Dbetter readability

and clarification; and (4) technical corrections.

After a short discussion, Mr. Minge moved that the Commission approve for

publication and comment in the Texas Register the propesed ainendments, a new

/Ir, Farran seconded the

rove and

s. Merket moved that the Commission approve the

2

isk Assessment Report for 2018 and authorize its

submission to tﬁ“g State/ ’udltor s Office. Mrs. Cobb seconded the motion and the

motion was unanm} usly adopted.

(d) Discussion, Consideration, and Possible Vote to Approve and
Authorize the Submission of the Department’s Strategic Plan for Fiscal Years
2019-2023. Commissioner Feeney reported that Section 2056.002 of the

Government Code requires that every two years each agency must submit a formal
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strategic plan that covers a prescribed 5-year horizon (FY 2019-2023). Mr. Feeney
reported that the guidelines were recently received from the Governor’s Office for
preparing the Strategic Plan. He noted that the guidelines are similar to the previous
plans, however, minor formatting changes will be needed, and the Customer Survey

results will need to be updated upon completion of the FY 2018 survey.

After some discussion, Mr. Ybarra moved that the Commission approve the
proposed Fiscal Year 2019-2023 Strategic Plan and authorize its submission, subject
to the formatting changes prescribed by the Governor and the updated survey
information. Mr. Gilman seconded the motion and the motion was unanimously

adopted.

(e)  Discussion, Consideration, and Possible Vote to Take Action to
Approve the Proposed Amendments to the Commission’s Policies Manual, as
Part of its Annual Policy Review. Commissioner Feeney indicated that in
accordance with Policy, the Commission is required to review its policies manual at
least once each year. He noted that in preparation for that review, Staff has studied
the various policies and is recommending certain changes to Sections VII
(Recognition Awards) and XV (Ethical Standards). In addition, Staff is suggesting
a new Section XVII (Information Technology), a renumbering of existing sections,

and a new Appendix D (Enterprise Risk Appetite Statement).
After a short discussion, Mr. Farran moved that the Commission approve the

proposed changes to the Commission’s Policies Manual as recommended by staff.

Mrs. Merket seconded the motion and the motion was unanimously adopted.
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(f) Discussion, Consideration, and Possible Vote to Take Action on the
General Budget Assumptions and Parameters to be used in Guiding the
Development of the Department’s FY 2019 Budget. Commissioner Feeney
reported that Section 16.003 of the Finance Code gives the Commission exclusive
responsibility for approving the Department’s annual budget. He noted that the
budget is scheduled to be considered at the next meeting and that staff had drafted

suggested budget guidelines for the Commission’s considegation»

fation, and Possible Vote to Adopt Resolutions
r’ ed Credit Union, Mesquite Credit Union, and SPCO
Credit Union eil;/@ontributions to the Citizens of Texas on the Respective
Milestone Anniversary Dates of their Origin. Commissioner Feeney noted that in
accordance with provisions of the Commission’s Policies Manual, the Commission
may adopt resolutions honoring credit unions for reaching certain milestones dates.
In accordance with the criteria detailed in the policy, staff was presenting three

resolutions for the Commission's consideration.
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After a short discussion, Mr. Gilman moved that the Commission adopt the
Resolutions Commemorating Associated Credit Union of Texas, Mesquite Credit
Union, and SPCO Credit Union for their contributions to the citizens of Texas on
the respective milestones anniversary of their origin and that a copy of the
appropriate resolutions be mailed to the individual credit unions. Mrs. Merket

seconded the motion and the motion was unanimously adopted.

(h) Discussion and Consideration of the Date for Next Commission
Meeting (July 13, 2018). Chair Morrow reminded everyone that the next regular
meeting of the Commission has been tentatively scheduled for July 13, 2018 at 9:00

a.m. in Austin.

Commission Member Gilman suggested that given the high percentage of
staff that are or will be eligible to retire in the next five years that the Commission
may want to review the Department’s Personnel Succession/Replacement Plans. It
was the consensus of the Commission that the Plans should be an agenda item at a

future meeting.

ADJOURNMENT — There being no further business for the Credit Union

Commission, Chairwoman Morrow adjourned the meeting at 10:05 a.m.

Allyson “Missy” Morrow Isabel Velasquez
Chairman Recording Secretary
Distribution:

Legislative Reference Library
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FOLLOW-UP ACTION REPORT
CREDIT UNION COMMISSION MEETINGS

MINUTES DATE AND FOLLOW-UP " STATUS
REFERENCE/TOPIC ACTION REQUIRED (As of 06-25-18)
March 9, 2018

7 TAC Section 91.1010
Voluntary Liquidations

7 TAC Section 91.4001
Authority to Conduct Electronic
Operations

7 TAC Section 91.4002
Transactional Web Site Notice
Requirements and Security

7 TAC Section 91.5001
Emergency Closing

7 TAC Section 91.5005
Permanent Closing of an Office

7 TAC, Part 8, Chapter 153
Home Equity Lending

7 TAC, Part 6, Chapter 93
Administrative Proceedings

Published in Texas Register as adopted
rule.

Published in Texas Register as adopted

rule.

Published in Texas Register as adopted
rule.

Published in Texas Register as adopted
rule.

Published in Texas Register as adopted
rule.

Published in Texas Register as adopted
rules.

Published in Texas Register with a 31 day

comment period.

Published in Texas Register on 03/23/18

Published in Texas Register on 03/23/18
Published in Texas Register on 03/23/18

Published in Texas Register on 03/23/18
Published in Texas Register on 03/23/18
Published in Texas Register on 03/23/18

Published in Texas Register on 03/23/18
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COMMITTEE REPORTS

The Commission has two standing committees. Both the Rules Committee
and the Commissioner Evaluation Committee will report on their respective
activities and recommendations to the Commission.

RECOMMENDED ACTION: The Department requests that the
Commission accept the Committee reports as presented.
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COMMITTEE REPORT

C. (1) The Commissioner Evaluation Committee will Report on its
Activities.

The Commissioner Evaluation Committee is a standing committee of the
Commission. The purpose of the committee is to coordinate the annual
evaluation of the commissioner’s performance and oversee the development
and maintenance of a commissioner’s succession plan.

COMMITTEE MEMBERS

o Beckie Stockstill Cobb, Chair
o Sherri Merket, Vice Chair
o Jim Minge

o Allyson “Missy” Morrow, Ex-officio

The Commissioner Evaluation Committee met on July 12, 2018, in a public
meeting to discuss the Commissioner’s FY 2019 Performance Objectives and
Goals. The Committee will report on its activities and highlight the
procedures for the Commissioner’s FY 2018 performance review.
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CREDIT UNION COMMISSION

Commissioner Evaluation Committee Meeting
Credit Union Department Building
914 East Anderson Lane
Austin, Texas

Thursday, July 12, 2018
11:00 a.m.

* % * AGENDA * * *

The Committee may discuss and/or take action regarding any item on this agenda

L Call to Order (11:00 a.m.) - Chair Beckie Stockstill Cobb
a. Ascertain Quorum
b. Appoint Recording Secretary
c. Acknowledge Guests
IL. Receive and Approve Minutes of the Committee Meeting on
November 2, 2017
III.  New Business
a. Adoption of the Commissioner's FY 2019 Performance Objectives and Goals
b. Review of the Commissioner Succession Plan
c. Discussion Tentative Date for Next Committee Meeting (November 1, 2018)

Adjournment

Note: This is a meeting of the Commissioner Evaluation Committee of the Credit
Union Commission. Because a quorum of the Credit Union Commission may attend
this meeting of the Commissioner Evaluation Committee, it is being posted,
simultaneously, as a meeting of the entire Commission. :

Executive Session: The Credit Union Commission may go into executive session (close its
meeting to the public) on any agenda item if appropriate and authorized by the Open
Meetings Act, Texas Government Code, Chapter 551.

Meeting Recess: In the event the Commission does not finish deliberation of an item on the
first day for which it was posted, the Commission might recess the meeting until the
following day at the time and place announced at the time of recess.

Meeting Accessibility: Under the Americans with Disabilities Act, the Credit Union
Commission will accommodate special needs. Those requesting auxiliary aids or services
should notify Michelle Archie, Texas Credit Union Department, 914 East Anderson Lane,
Austin, Texas 78752--(512) 837-9236, as far in advance of the meeting as possible.
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COMMISSIONER’S PERFORMANCE REVIEW

The Commission’s Policies Manual calls for an annual performance review of the
Commissioner by an evaluation committee. The review is to be completed during
the last Commission meeting of the calendar year. (The FY 2018 evaluation form
was approved by the Commission during its July 13, 2018 meeting.)

Each Commission member will be required to complete an evaluation form. After
the completed forms have been submitted, the Commissioner Evaluation Committee
will review the appraisals, gather any other necessary information, and prepare a
proposed evaluation. The proposed evaluation will be reviewed in Executive
Session and may be edited or revised by the Commission prior to presenting it to the
Commissioner. The final evaluation will be presented to the Commissioner.

The performance evaluation of the Commissioner is intended to accomplish the
following:

o (Clarify the Commissioner’s leadership and management role as viewed by
the Commission.

e Maintain a harmonious working relationship between the Commission and
the Commissioner.

o Assure the Commission that the Department is being effectively
administered by the Commissioner.

PROPOSED PROCEDURES

1. Each Commission member will receive electronic copies of both the Evaluation
Form and a memorandum from the Commissioner outlining the Department’s FY
2018 accomplishments by September 14, 2018.

2. Each Commission member will be asked to provide the Chair of the
Commissioner Evaluation Committee with a copy of their completed evaluation
form by October 12, 2018.

3. The Commissioner Evaluation Committee will meet on November 1, 2018 to
gather any pertinent information and prepare a proposed evaluation.

4. During the Executive Session of the Commission meeting on November 2, 2018,
the Commission will have the opportunity to review, comment on and/or revise
the proposed evaluation.
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Part II. Performance Objectives

1.

Production

Intervals between the effective dates of CU examinations shall not exceed 18 months.

E-Time ratio shall not be less than 65% of available work time.

100% of reports of examination should be mailed within 21 days of last date on site.

100% applications submitted will be approved/denied not later than the 60" day after the date
notice is published in the Texas Register.

100% of complaints will be responded to within 45 days.

100% of rule changes will be provided to credit unions within 60 days of adoption.

Meet or exceed 90% of the Operating Plan’s production targets within +/- 5% of the projected
target.

Administration

Attain and maintain at least 95% staffing level with continued.

Participate in no less than 2 job fair events within the plan period.

Post job vacancies within 7 days of notice of upcoming vacancy.

Non-retirement turnover not to exceed 15% for plan period.

Continue in the implementation and assimilation technology changes to increase efficiency.
Conduct an annual examiner conference to ensure examiners receive adequate training to
perform their duties.

Budgetary

Ensure agency expenditures are necessary, prudent, and within budgetary constraints.
Present quarterly financial statements to Commission and post on agency website

Ensure compliance with all regulatory requirements for a SDSI agency

Ensure revenues collected are adequate to cover expenditures and provide a cash reserve that
complies with Commission policies.

Legislative

Submit SDSI biennial and annual report filings in a timely manner.

Prepare materials for the Legislature as requested or required.

Respond timely to new legislative issues or requests for information or testimony.

Remain active and involved at the national level on supervisory issues affecting credit unions.
Attend at least one conference or training meeting during the plan period.

Monitor and modify Texas Administrative Code rules as necessary.

Industry

Continue to develop effective communication with credit unions and interested department
stakeholders.

Maintain an ongoing awareness of credit union risk profiles and the condition of the economy.
Maintain continued accreditation from the National Association of State Credit Union
Supervisors

Publish a monthly newsletter for the industry

Issue Interpretations and opinions within 30 days of request

Share monthly accomplishment report with Commission Members

Share periodic report as needed with Commission Members
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RULES COMMITTEE

C. (2) The Rules Committee will Report on its Activities and
Recommendations to the Commission.

The Rules Committee is a standing committee of the Commission. It has
been charged with the managing the review and development of
Commission rules and, as appropriate, propose any legislative changes that
may be necessary to preserve the attractiveness of a Texas charter.

COMMITTEE MEMBERS

Kay Stewart, Chair

Yusuf Farran, Vice Chair

Steven “Steve” Gilman

Rick Ybarra

Allyson “Missy” Morrow, Ex-Officio

0O 0O0O0aO0o

The Rules Committee met on July 12, 2018, in a public meeting to discuss a
number of items. The Committee will report on its activities for
consideration and possible vote by the Commission.
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CREDIT UNION COMMISSION

Rules Committee Meeting
Credit Union Department Building
914 East Anderson Lane
Austin, Texas

Thursday, July 12, 2018
1:00 p.m.

AGENDA

The Committee may discuss and/or take action regarding any item on this agenda

L Call to Order (1:00 p.m.) — Committee Chair Kay Stewart

a.
b.
c.

Ascertain Quorum

Appoint Recording Secretary

Invitation for Public Input Regarding Rulemaking for
Future Consideration

IL. Receive and Approve Minutes of the Rules Committee Meeting of
November 2, 2017

III. New Business

a.

Adoption of Proposed Amendments, a New Section and three
Repeals in 7 TAC, Part 6, Chapter 93 Concerning Administrative
Proceedings

Adoption of the Completed Rule Review of 7 TAC, Part 6,

Chapter 91 Subchapters G Concerning Leading Powers

Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.709 Concerning Member Business and
Commercial Loans

Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.712 Concerning Plastic Cards

Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.121 Concerning Complaint Notification
Approval for Publication and Comment the Proposed Amendments
to 7 TAC Section 91.403 Concerning Debt Cancellation Products;
Federal Parity _
Discussion of and Possible Vote to Establish Tentative Date for Next
Committee Meeting (November 1, 2018 at 1:00 p.m.)
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Rules Committee Meeting Agenda
July 12,2018
Page 2

Adjournment

Note: This is a meeting of the Rules Committee of the Credit Union Commission.
Because a quorum of the Credit Union Commission may attend this meeting of the Rules
Committee, it is being posted, simultaneously, as a meeting of the entire Commission.

Meeting Recess: In the event the Commission does not finish deliberation of an item on
the first day for which it was posted, the Commission might recess the meeting until the
following day at the time and place announced at the time of recess.

Meeting Accessibility: Under the Americans with Disabilities Act, the Credit Union
Commission will accommodate special needs. Those requesting auxiliary aids or
services should notify Michelle Archie, Texas Credit Union Department, 914 East
Anderson Lane, Austin, Texas 78752--(512) 837-9236, as far in advance of the
meeting as possible.
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PROCEDURES FOR ADOPTING A PROPOSED RULE

[

. A proposed rule is prepared by Credit Union Department staff and
presented to legal counsel (Attorney General) for review.

2. The proposed rule is presented to the commission for consideration.

3. The commission reviews, amends, adopts, refers back to staff, or tables the
proposed rule.

4. The proposed rule is adjusted by staff (if required), furnished to legal
counsel and transmitted to the Texas Register for publication as a
"proposed" rule.

5. A 30-day comment period follows initial publication which also is made in
the Department's monthly newsletter or by a special mailing to credit
unions.

6. The commission may reconsider the rule any time after the 30-day
comment period. Any comments received are considered and the rule is
available for adoption as "final" if no substantive changes are made. Any
substantive change will result in the rule reverting to step four.

7. The rule is adopted as "final" and transmitted to the Texas Register for
publication as a final rule. The rule becomes effective 20 days following

filing for publication.

8. The rule is published or announced through the Department's newsletter.

EMERGENCY RULES

Rules, which are approved by the commission for emergency adoption, are
transmitted to the Texas Register for filing. These rules become effective
immediately upon filing unless another effective date is specified. They can
be effective only for 120 days with a renewal provision for an additional 60
days -- a maximum of 180 days. "Day one" is the day of filing or the date
specified as the effective date. While these emergency rules are in effect,
regular rules should be initiated using the normal procedure described above.
The Department rarely adopts emergency rules.
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PROCEDURES FOR REQUIRED RULE REVIEW

Section 2001.39, Government Code, requires that a state agency review and
consider for re-adoption each rule not later than the fourth anniversary of
the date on which the rule took effect and every four years after that date.
To comply with this requirement, the Commission follows the procedure
below:

1. Every four years, the Commission adopts and publishes a Rule Review
Plan, which establishes a date for the required review of each existing
rule.

2. At least sixty days prior to a particular rule’s scheduled review date, the
Department publishes notice in the Newsletter reminding interested
persons of the review and encouraging comments on the rules up for
review.

3. Staff reviews each rule to determine whether it is obsolete, whether the
rule reflects current legal and policy considerations, and whether the
rule’s structure as well as the specific language used is both clear and
understandable.

4, If in reviewing existing rules, staff believes certain amendments may be
appropriate, it provides an informal comment phase on any potential
substantive amendments to all interested persons via its RuleRemarks
blog on the Department’s webpage.

5. After consideration of the informal comments, proposed amendments
are prepared by staff and presented to the Rules Committee for review.

6. At a public meeting, the Rules Committee accepts public testimony on
the each rule subject to review and considers staff recommended
changes. The Committee reviews each rule and then amends the staff
proposal and refers it to the Commission, refers the proposal back to
staff, or refers the proposal, as recommended by staff, to the
Commission.

7. The Committee’s recommendation is presented to the Commission for
consideration.

8. The Commission reviews, amends, approves the proposal for
publications, refers it back to the Committee, or tables the proposed
amendment.

9. If the Commission approves the proposal for publication, it is
transmitted to the Texas Register for publication as a "proposed" rule
amendment.

10. A 30-day comment period follows initial publication which also is
announced in the Department's monthly newsletter.
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11.

12.

13.

The commission may reconsider the rule any time after the 30-day
comment period. Any comments received are considered and the rule is
available for adoption as "final" if no substantive changes are made.
Any substantive change will result in re-publication of the proposal.

The rule as amended is adopted and transmitted to the Texas Register for
publication as a final rule. The rule becomes effective 20 days following
filing for publication.

The amended rule is announced through the Department's newsletter and
copies are made available to credit unions.
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ADMINISTRATIVE PROCEEDINGS

C. (@ Discussion, Consideration and Possible Vote to
Recommend that the Credit Union Commission Take Action to Adopt
Proposed Amendments, a New Section and Three Repeals in 7 TAC,
Part 6, Chapter 93 Concerning Administrative Proceedings.

BACKGROUND: At its March meeting, the Commission approved for
publication and comment in the Texas Register the proposed amendments, a
new Section and three Repeals to Chapter 93. No comments were received
in regards to the proposed amendments.

In general, the purpose of the proposed amendments relate to four areas: (1)
consistency with the Administrative Procedure Act Texas Government

Code, Chapter 2001 (APA), (2) consistency with the State Office of
Administrative Hearings (SOAH) procedural rules, (3) better readability and
clarification, and (4) technical corrections.

RECOMMENDED ACTION: The Committee’s recommendation will be
discussed at the meeting.

NOTE: Coming upon a recommendation from the Rules Committee, a
Standing Committee of the Commission, no second is needed to consider
and vote on the issue.
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DRAFT

TITLE 7. BANKING AND SECURITIES
Part 6. Credit Union Department
Chapter 93. Administrative Proceedings

The Credit Union Commission (the Commission) adopt amendments to 7 TAC, Chapter 93,
Sections 93.101, 93.201, 93.204, 93.205, 93.208, 93.209, 93.210, 93.211, 93.212, 93.301, 93.303,
93.401, 93.501, 93.604, and 93.605; adopts new 7 TAC Section 93.201; and adopts the repeal of
existing 7 TAC Sections 93.201, 93.206, and 93.601, concerning administrative proceedings. The
adopted changes affect rules contained in Subchapter A, concerning Common Terms; Subchapter
B, concerning General Rules; Subchapter C, concerning Appeals of Preliminary Determinations
on Applications; Subchapter D, concerning Appeals of Cease and Desist Orders and Orders of
Removal; Subchapter E, concerning Appeals of Orders of Conservation; and Subchapter F,
concerning Appeals of Commissioner’s Final Determination to the Commission.

The Commission adopts the amendments to Sections 93.101, 93.201, 93.204, 93.205, 93.208,
93.209, 93.210, 93.211, 93.212, 93.301, 93.303, 93.401, 93.501, 93.604, and 93.605; adopts new
7 TAC Section 93.201; and adopts the repeal of existing 7 TAC Sections 93.201, 93.206, and,
93.601 without changes to the proposed text as published in the March 23, 2018 issue of the Texas
Register (43 TexReg 1779).

In general, the purpose of the adoption is to implement changes resulting from the Commission’s
review of Chapter 93, under Texas Government Code, Section 2001.039, which the Commission
completed in March 2018.

The Commission received no written comments on the proposed rules.

The adoption generally relates to four areas: (1) consistency with the Administrative Procedure
Act (Texas Government Code, Chapter 2001), (2) consistency with the State Office of
Administrative Hearings (SOAH) procedural rules, (3) better readability and clarification, and
(4) technical corrections.

Regarding Subchapter A, concerning common terms, many of the adopted amendments update
the defined terms and conform the rule to current practices. Specifically, in Section 93.101
definitions for “APA”, “Applicant”, “Person”, “Respondent”, and “Sanction” are adopted for use
throughout the chapter. The Scope is expanded to more accurately reflect current practice and
the Severability provision was changed to specify that the rules of construction that apply to
interpretations of Texas statutes and codes and the definitions in the APA govern interpretations

of Chapter 93.

Regarding Subchapter B, concerning general rules, many of the adopted amendments are to
rename the heading of the subchapter, clarify, better organize, improve readability, and make
technical changes. Several amendments better align the rules with the APA and SOAH
procedural rules.
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DRAFT

Existing Section 93.201 is adopted for repeal because it is deemed unnecessary given SOAH
procedural rules. A new Section 93.201, entitled, Appeals to the Commission, Appointment of
SOAH, is adopted to reflect when the Commission is required to take action on an appeal and to
officially designate SOAH as the Department’s finder of fact in a contested case. However, the
Department specifically retains its right to determine sanction and make final decisions on any
contested case. The new rule also delineates when SOAH acquires jurisdiction over a contested
case and provides clarification that SOAH procedural rules control while SOAH has jurisdiction,
addresses conflicts in laws, and describes other sections of the chapter.

The adopted amendments in Section 93.204 remove all language related to contested case
hearings, including the section title, which will be addressed in adopted new Section 93.201.
The amendments also provide that any stipulation or agreed settlement must be written and
signed by the parties, dictated into the record during the course of a hearing, or incorporated in
an order bearing written consent to be enforceable.

The adopted amendments in Section 93.205 remove the detailed prescription of the information
that must be included in a notice of hearing and replaces it with a general statement that any
action subject to this chapter is initiated by the service of such notice as is required by applicable
law and SOAH procedural rules. The adopted amendments also prescribe that a respondent or
applicant must enter an appearance with SOAH within 10 days of the notice of hearing being
served. In addition, the adopted amendments prescribe that Default Proceedings are governed by
SOAH procedural rules.

Existing Section 93.206 is adopted for repeal as it will be unnecessary given SOAH’s procedural
rules and the adopted amendments to Section 93.205 previously discussed.

In Section 93.208 the adopted amendments will clarify that the delegation of authority is only
intended to apply to ministerial duties. Delegation of discretionary authority is not allowed
unless it is expressly authorized or necessarily implied by statute.

In Section 93.209 the adopted amendments will clarify that if the compliance date for a subpoena
is less than ten days after service, the compliance date must be specifically detailed in the
subpoena.

The adopted amendments in Section 93.210 will clarify that parties have discovery rights as
delineated in the Administrative Procedure Act.

In Section 93.211 the adopted amendments make clear that the costs of a transcript of an
administrative proceeding requested by a party are paid by that party. The amendments also
improve the readability of the provisions dealing with payment of costs to transmit a copy of the
record to a reviewing court in the event of an appeal of a final decision or order. In addition,
language that conflicted with the Administrative Procedure Act relating to the ALJ transmitting a
certified copy of the record was removed.
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The adopted amendments in Section 93.212 make technical changes and provide a specific
reference to the Administrative Procedure Act relating to the standards that must be followed in
changing a recommendation of the ALJ in lieu of delineating the standards specifically in the
rule.

Regarding Subchapter C, concerning appeals of preliminary determinations on applications, the
adopted amendments are to clarify and improve readability.

The adopted amendments in Section 93.301 generally provide clarification and improve the
readability of the rule concerning finality of decision, request for SOAH hearing, and waiver of
appeal.

In Section 93.303 the adopted amendments to subsection (a) improve the readability of the rule
concerning hearings on applications.

Regarding Subchapter D, concerning appeals of cease and desist orders and orders of removal,
the adopted amendment to Section 93.401, subsection (a) is to clarify that an order becomes final
and “non-appealable” when the applicable statutory time for filing an appeal expires and a timely
appeal has not been filed.

Regarding Subchapter E, concerning appeals of orders of conservation, the adopted amendments
delete duplicative text and improve readability. In Section 93.501 the adopted amendment to
subsection (a) clarifies that unless a timely appeal is filed, the commissioner’s order of
conservation becomes final and non-appealable upon the expiration of the appeal deadline. The
adopted amendments to 93.501, subsection (b) clarify the procedure for filing an appeal, and
those to subsection (e) clarify the timeframes within which to file exceptions to the PFD. The
adopted changes also improve the readability of the provision related to the timeframes for filing
exceptions to PFDs.

Regarding Subchapter F, concerning Appeals of Commissioner’s Final Determination to the
Commission, the heading of the subchapter is renamed Review and Decision by the
Commission; the remaining adopted amendments clarify, make technical changes, and improve
consistency with the APA.

The adopted repeal of 93.601, includes moving the language contained in the repealed rule to
more appropriate locations in the Chapter in sections 93.201 and 93.602.

In Section 93.604 the adopted amendments delete subsection (b) in its entirety, as it is

unnecessary, and subsections are appropriately renumbered. The procedures and deadlines in the
APA govern motions for rehearing.
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The adopted amendments to Section 93.605 subsection (b) clarify that a person must exhaust all
administrative remedies before seeking judicial review of a final decision or order. The
amendments also delete the language related to the evidence rule the Courts would employ in
reviewing a final decision or order.

The amendments, new section, and the three repeals are adopted under the authority granted by
the Texas Legislature to the Commission pursuant to Texas Finance Code, Section 15.402, which
authorizes the Commission to adopt reasonable rules for administering Title 2 Chapter 15 and Title
3, Subchapter D of the Texas Finance Code.

The statutory provisions affected by the proposed amendments are contained in Texas Finance
Code Chapter 15 and Chapters 121 — 149.

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise
of the agency’s legal authority.
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§93.101. Scope; Definitions; Severability.

(a This chapter provides for an efficient and uniform system of practice and procedure before
the Department. This chapter governs the institution, conduct, and determination of adjudicative
proceedings, required or permitted by law, whether instituted by the Department or by filing of an
application, notice, or any other pleading. This chapter does not enlarge, diminish, modify, or
otherwise alter the jurisdiction, powers, or authority of the Department, or the substantive rights or
any person or agency. All contested case hearings will be conducted by the State Office of
Administrative Hearings and will be governed by Title 1, Chapter 155 of the Texas Administrative
Code and this chapter.

(b)  The following words and terms, when used in this chapter, shall have the following meanings,
unless the context clearly indicates otherwise.

(1) ADR -- alternative dispute resolution.

(2) ALJ -- administrative law judge employed by the State Office of Administrative Hearings.

(3) APA -- The Administrative Procedure Act (Texas Government Code, Chapter 2001).

(4) Applicant -- Any person seeking a certificate, charter, or approval of an application from
the Department.

(5) Contested case or proceeding -- a proceeding in which the legal rights, duties, or privileges
of a party are to be determined by the commissioner or the Commission after an opportunity for
adjudicative hearing. A contested case at the Department commences upon the filing of a proper and
timely request for hearing.

(6) Party -- A person admitted to participate in a contested case.

(7) Person -- Any individual, credit union, or other legal entity, including a state agency or
government subdivision.

(8) PFD -- a proposal for decision issued by an ALJ.

(9) Respondent -- A credit union or other person against whom a sanction is directed by
the Department.

(10) Sanction -- Any administrative penalty, disciplinary action, or enforcement action
imposed by the Department.

(11) SOAH -- the State Office of Administrative Hearings.

(12) TAC -- Texas Administrative Code.

() The same rules of construction that apply to interpretations of Texas statutes and codes,
the definitions in the APA Section 2001.003, and the definitions in subsection (b) of this section
govern the interpretation of this chapter. If any section of this chapter is found to conflict with an
applicable and controlling provision of other state or federal law, the section involved shall be void
to the extent of the conflict without affecting the validity of any other provision of this chapter.

§93.201. Appeals to the Commission, Appointment of SOAH.

(a)  The Department appoints SOAH to be its finder of fact in contested cases. The Department
does not delegate to the ALJ and retains for itself the right to determine the sanctions and make
the final decision in any contested case. _

b) Contested cases shall be conducted in accordance with the APA and SOAH’s procedural
rules (1 TAC Chapter 155) and shall be heard by an ALJ assigned by SOAH. When the
Department submits a request to docket a case, SOAH acquires jurisdiction over a contested case
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and retains jurisdiction until SOAH issues a proposal for decision (PFD) or final amendments or
corrections, if any, to the PFD, or upon SOAH’s remand of the case to the Department. In case of
conflict with the Commission’s rules, SOAH’s rules control while SOAH has jurisdiction.

§93.204. Informal Disposition.

At any time during the proceedings, [the commissioner may make an] informal disposition may be
made of any contested case by stipulation of the parties, agreed settlement, consent order, or default.
No stipulation or agreed settlement between the parties shall be enforced unless it shall have been
reduced to writing and signed by parties and made part of the record, or unless it shall have been
dictated into the record by them during the course of a hearing or incorporated in an order bearing
their written consent.

§93.205. Notice of Hearing.

(a) An action subject to this chapter is initiated by the service of such notices as are required to
be served under the substantive law governing the particular proceeding. Unless other law authorizing
a different notice period is applicable to the particular proceeding, all hearings in contested cases must
be preceded by at least 10 day notice, as required by the APA §2001.051. Credit unions shall keep
the Department informed as to their correct current mailing address and may be served with initial
process by regular, certified, or registered mail to the address furnished the agency.

(b) If a credit union does not file a written answer or other written responsive pleading to the
notice required by subsection (a) of this section on or before the 10" day after the date on which
the credit union was served with the notice, or if the credit union fails to attend the hearing, the
Commissioner may dispose of the case without hearing and grant the relief set forth in the notice.
(c) The Respondent or Applicant shall enter an appearance, with a copy to the Department, within
10 days of the date on which the notice of hearing was served on the person. For purposes of this
section, entering an appearance means the filing of a written answer or other responsive pleading with
SOAH.

(d) SOAH rules relating to Default Proceedings (1 TAC §155.501) and Dismissal Proceedings
(1 TAC §155.501) apply when a Respondent or Applicant fails to appear on the day and time set
for the contested case hearing. In that case, the Department may move either for dismissal of the
case from SOAH’s docket or for the issuance of a default PFD by the ALJ or remand to the
Department for entry of default by the Commission or the Commissioner, as appropriate. If the
ALJ issues an order dismissing the case from SOAH docket or issues a default PFD, or a remand
for entry of default by the Commission, the factual allegations against the Respondent at SOAH
are admitted and the Commissioner or the Commission, as appropriate, shall enter a default order
against the Respondent. Any claims raised or applications for approval submitted by an Applicant
will be deemed denied.

§93.208. Delegation of Authority.

Unless otherwise provided by law, the commission or the commissioner may delegate to a
representative any ministerial duly imposed on the commission or the commissioner, respectively.
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The provisions of any rule referring to the commission or the commissioner shall be construed to also
apply to the duly authorized representative of the commission or the commissioner.

§93.209. Subpoenas.

(a) Any party desiring the issuance of a subpoena to compel the appearance of a witness or the
production of documents at any hearing shall file a written request with the commissioner setting forth
the name and address of the witness, time and place of appearance, and any documents or tangible
things sought to be produced. Each request shall contain a statement of the reasons why the subpoena
should be issued.

(b)  Upon a finding that a party has shown good cause for the issuance of the subpoena, the
commissioner shall issue the subpoena as prescribed by Government Code §2001.089. The party
requesting the subpoena shall be responsible for the payment of any fees or expenses as set out in
Government Code §2001.103.

() Within ten days after service of the subpoena or, if the compliance date is less than ten days
after service, before the compliance date stated in the subpoena, the person to whom the subpoena is
directed shall serve upon the commissioner, the ALJ, and the attorney or party designated in the
subpoena, any written objection to the subpoena, appearance or to the inspection or copying of any
or all of the designated material. The party serving the subpoena shall have five days to file a written
response to the objection. No oral argument shall be heard on the objection unless the commissioner
or ALJ directs.

§93.210. Discovery; Protective Orders; Motions To Compel.

Except as modified by SOAH, parties have the discovery rights set out in the Administrative
Procedure Act. If a party or witness is asked to produce information that is exempt or privileged
under the Texas Rules of Civil Procedure or the Texas Rules of Civil Evidence, the party, in addition
to filing a written objection under §93.209(c) of this title (relating to Subpoenas), may make a motion
with the ALJ for a protective order. The objecting party must request an in camera inspection as set
outin 1 TAC §155.251(c)(7). The ALIJ shall rule on all objections and motions under this section.

§93.211. Administrative Record.

(@  The cost of a transcript of an administrative proceeding requested by a party is paid by the
party requesting the transcript. Ifthe ALJ sua sponte orders that an administrative hearing be recorded
by a court reporter, the cost of a transcript of the administrative proceeding is split equally between
the parties.

(b) In the event a final decision or final order is appealed to district court and the Department is
required to transmit to the reviewing court a copy of the administrative record of the administrative
proceeding, or any part thereof, the appealing party shall pay all of the costs of the preparation of any
original or certified copy of the administrative record of the administrative proceeding, including the
preparation of any transcript of the hearing that is required to be sent to the reviewing court. If more
than one party appeals the decision, the cost of the preparation of the administrative record shall be
divided equally among the appealing parties or as agreed by the parties.
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§93.212. Proposal for Decision.

(a) Following a contested case hearing, the ALJ shall review the evidence and testimony and
prepare a PFD which shall include findings of fact and conclusions of law, and, if appropriate, may
include recommendations for an appropriate decision or sanction.

(b) The ALJ shall serve copies of the PFD on all parties of record within 30 days after conclusion
of the hearing. The parties may submit exceptions to the PFD and replies to the exceptions.
Exceptions, replies to exceptions, and related briefs must be submitted to the ALJ and to the
commission through the department and, unless otherwise indicated, must be filed within deadlines
established by the ALJ. The ALJ may amend the PFD in response to the exceptions, replies, or briefs
submitted. If the ALJ makes substantive revisions, the ALJ shall circulate the amended PFD to the
parties for additional exceptions and briefs before submitting the PFD to the Department.

(c) The ALJ shall submit the PFD together with all materials listed in the APA §2001.060, to the
Department. No additional briefs may be submitted after the case is under submission to the
commission for decision unless requested by the commission. The APA §2001.058 provides the
standards the commission must follow if its decision differs from the PFD.

(<)) The commission shall make a decision regarding the PFD within 30 days of the date of receipt
of the PFD.

§93.301. Finality of Decision; Request for SOAH Hearing; Waiver of Appeal.

(a) The commissioner shall issue a preliminary decision on all applications. Unless a party files
a timely written appeal to the commission, the preliminary decision of the commissioner will become
final and non-appealable when the time for appeal set out in Finance Code §122.007 or §122.011
expires. If a party submits a written waiver of its right to appeal, the preliminary commissioner’s
decision becomes final and non-appealable on receipt of the waiver. If a party files a timely appeal,
the commissioner’s preliminary decision is automatically withdrawn and the Department will refer
the matter to SOAH. The commissioner may, at the commissioner’s sole discretion, refer any matter
to SOAH for hearing prior to and in lieu of entering a preliminary decision.

) Notwithstanding subsection (a) of this section, if an application is approved without
modification, and no protest or comment was received during the notice period, the commissioner
may determine that the preliminary decision of approval should become final immediately.

§93.303. Hearings on Applications.

(@) If ADR is not used or if it fails to resolve the controversy, an applicant or other person
aggrieved by the commissioner’s preliminary determination may appeal to the commission. In such
a case, the commissioner shall refer the matter to SOAH and will furnish to the AL]J all statutes, rules
and policies upon which the preliminary decision, if any, was based.

In preparing a PFD, the ALJ shall consider this information along with the testimony and
documentary evidence presented at the hearing.

(b) Burden of Proof for Unprotested Applications. The applicant must prove each of the statutory
and regulatory requirements for approval by a preponderance of the evidence.

(c) Burden of Proof for Protested Applications. The applicant must prove each of the statutory
and regulatory requirements for approval by a preponderance of the evidence. In cases in which field
of membership is at issue, the protestant must establish by a preponderance of the evidence that
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overlapping fields of membership will unreasonably harm the protestant. For the purposes of this
section, to constitute “unreasonable harm” an overlap must threaten the protestant’s welfare and
stability or its financial viability to such an extent that it would adversely impact its safety and
soundness as a credit union.

§93.401. Appeals Of Cease And Desist Orders And Orders Of Removal.

(a) Unless the board of directors or person affected by the order files a timely written appeal, the
commissioner’s cease and desist order or order of removal becomes final and non-appealable when
the applicable statutory time for appeal expires.

(b)  Ifatimely request for appeal is filed, the commissioner shall forward the matter to SOAH to
set a hearing.

(c) The hearing on a cease and desist order or order of removal is closed to the public. The orders,
correspondence, and records relating thereto, are confidential and cannot be revealed to the public.
Parties with access to confidential information during the contested case must sign a confidentiality
agreement as provided in §91.8000(f) of this title (relating to Discovery of Confidential Information).
d) At the hearing, the commissioner must establish a prima facie case that the statutory or
regulatory violations or the unsafe or unsound practices justify the cease and desist order or order of
removal.

§93.501. Appeals of Orders of Conservation.

(a) Unless the credit union’s former board of directors files a timely written appeal, the
commissioner’s order of conservation becomes final and non-appealable when the statutory time for
appeal expires.

(b) If a timely request for hearing is filed with the appeal, the commissioner shall forward the matter
to SOAH to set a hearing.

(©) The credit union’s former board of directors has the burden to prove by a preponderance of
the evidence that the board should regain control of the credit union.

(d)  The SOAH hearing on an order of conservation is closed to the public. All orders and
correspondence relating thereto are confidential and may not be revealed to the public. Parties with
access to confidential information during the contested case must sign a confidentiality agreement as
provided in §91.8000(f) of this title (relating to Discovery of Confidential Information).

(e) Parties must file exceptions, if any, to the PFD within five days after the date of service of the
PFD. Replies to exceptions shall be filed within three days of the date of service of the exceptions.
® The Commission shall meet to consider the PFD no later than 45 days after the Department
receives the PFD from SOAH.

§93.604. Motion for Rehearing.

The procédures and deadlines of APA govern the filing of a motion for rehearing with the
Commission.
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§93.60S. Final Decisions and Appeals.

(@ The Commission’s decision is final and non-appealable:

¢)) if a motion for rehearing is not filed on time, upon the expiration of the period for
filing a motion for rehearing; or

2) if a motion for rehearing is filed on time, on the date the order overruling the motion
for rehearing is rendered; or the motion is overruled by operation of law.
(b) A party to a contested case who has exhausted all administrative remedies and who is
aggrieved by a final decision of the Commission in a contested case may seek judicial review of the
decision.
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MANDATORY RULE REVIEW

C. (@2 Discussion, Consideration, and Possible Vote to
Recommend that the Credit Union Commission Take Action on the
Completed Rule Review of 7 TAC, Part 6, Chapter 91, Subchapters G
Concerning Lending Powers.

BACKGROUND: Section 2001.039, Government Code, requires that a
state agency review and consider for readoption each rule not later than the
fourth anniversary of the date on which the rule took effect and every four
years after that date. As provided in the noted section, the reviews must
include, at a minimum, an assessment by the agency as to whether the
reason for adopting the rule continues to exist. At its July 2016 meeting, the
Commission approved a plan which establishes a date for the required
review for each of the affected rules. In accordance with that plan, staff has
reviewed 7 TAC, Part 6, Chapter 91, Subchapter G (Lending Powers) and
believes certain revisions are appropriate and necessary. Amendments to
the noted chapters are being separately presented for proposal.

Notice of the review and a request for comments on the rules in this chapter
was published in the April 20, 2018 issue of the Texas Register. No
comments were received regarding the review. The Department believes
that the reasons for adopting the noted rules continue to exist.

RECOMMENDED ACTION: The Committee’s recommendation will be
discussed at the meeting.

NOTE: Coming upon a recommendation from the Rules Committee, a
Standing Committee of the Commission, no second is needed to consider
and vote on the issue.
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TITLE 7. BANKING AND SECURITIES
Part 6. Credit Union Department
Chapter 91, Subchapter G, Lending Powers

The Credit Union Commission (the Commission) has completed its review of Chapter 91,
Subchapter G (Lending Powers), consisting of Sections 91.701, and 91.703—91.720. The
Commission proposes to readopt these rules.

The rules were reviewed as a result of the Department’s general four-year rule review under
Texas Government Code Section 2001.039.

Notice of the review of 7 TAC, Part 6, Chapter 91, Subchapter G was published in the Texas
Register as required on April 29, 2018, 43 TexReg 2455. The Department received no
comments on the notice of intention to review.

As a result of the internal review by the Department, the Commission has determined that the
reasons for initially adopting the rules continue to exist, and that most of them should be
readopted, but that certain revisions are appropriate and necessary. The Commission is
concurrently proposing amendments to Chapter 91, Subchapter G, as published elsewhere in this
issue of the Texas Register. Subject to the concurrently proposed amendments to Chapter 91,
Subchapter G, the Commission finds that the reasons for initially adopting these rules continue to
exist, and readopts Chapter 91, Subchapter G in accordance with the requirements of Texas
Government Code, Section 2001.039. This concludes the review of 7 TAC, Part 6, Chapter 91,
Subchapter G.

The Department hereby certifies that the rules have been reviewed by legal counsel and found to
be with the agency’s legal authority to readopt.
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Subchapter G. Lending Powers

§91.701. Lending Powers.

(a) Authorization. A credit union may originate, invest in, sell, purchase, service, or participate
in loans or otherwise extend credit in accordance with the Act, these Rules, and other applicable
law.

(b) Written Policies. Before engaging in any lending activity, each credit union shall establish
written lending policies that set prudent credit underwriting and documentation standards for each
specific type of lending activity. The lending policies shall contain a general outline of the manner
in which loans are made, serviced, and collected. In addition the policies must:

€Y Be consistent with safe and sound credit union practices;

2) Be appropriate to the size and financial condition of the credit union and the nature
and scope of its operations;

(3)  Be compatible with the size and expertise of the credit union’s lending staff;

4) Be compliant with all related laws and regulations;

(5)  Bereviewed and approved by the credit union’s board of directors at inception and
annually, thereafter;

(6)  Address loan portfolio diversification standards to avoid undue concentrations of
risk; '

(7)  Address loan documentation and underwriting standards that are clear and
measurable;

(8)  Address loan administration procedures for monitoring the loss exposure from the
loan portfolio;

)] Address loan pricing guidelines to ensure that the rate of return is consistent with
the risk from the lending activity; and

(10)  State the lending authority delegated to any individuals or committees by the board
of directors.

(c) Loan Documentation. The lending policies shall include loan documentation practices that:

(1 Enable the credit union to make an informed lending decision and to assess risk, as
necessary, on an ongoing basis;

(2) Identify the purpose of a loan and the source of repayment, and assess the ability
of the borrower to repay the indebtedness in a timely manner; and

3) Ensure that any claim against a member is legally enforceable.

(d)  Credit Underwriting. A credit union shall establish and maintain prudent credit
underwriting practices that:

(1) Are commensurate with the types of loans the credit union will make and consider
the terms and conditions under which they will be made;

) Consider the nature of the markets in which loans will be made;

3) Provide for consideration of the member’s overall financial condition and
resources, the financial responsibility of any guarantor, the nature and value of any underlying
collateral, and the member’s character and willingness to repay as agreed;

4) Take adequate account of concentration of credit risk; and

(5)  Are appropriate to the size of the credit union and the nature and scope of its
activities.

(e) Loan Maturity Limit. Except when a higher maturity date is provided for elsewhere in this
chapter, the maturity of any loan or extension of credit to a member may not exceed 15 years.
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Minimum payments, on a line of credit balance must be sufficient to amortize the outstanding
balance over a reasonable period of time and not cause negative amortization.
® Liquidity. In addition to establishing controls for credit risks, credit unions shall establish
procedures and guidelines to monitor and limit the total volume of loans outstanding, to ensure
adequate liquidity. In setting such guidelines, the credit union shall consider various factors such
as credit demand, the volatility of shares and deposits, and availability of alternative funding
sources.
(g)  Waivers. The commissioner in the exercise of discretion may grant a waiver in writing of
any lending requirement described in this chapter. A decision to deny a waiver, however, is not
subject to appeal. A waiver request must contain the following:

1 The requirement to be waived, the higher limit or the ratio sought;

) An explanation of the need for the waiver or to raise the limit or ratio; and

3) Documentation supporting the credit union’s ability to manage the additional risk
from this activity.

§91.703. Interest Rates.

(a) Loans made by each credit union shall bear interest at a rate or rates as may be determined
by the credit union’s board of directors. A board may delegate all or part of its power to determine
the interest rates on any lending transactions. The board may also authorize a refund of interest on
loans under the conditions it may prescribe.

(b) A loan may provide for variable interest rates, so long as the factor or index governing the
extent of the variation is not under the control of the credit union and can be readily ascertained
from sources available to the public or any other index approved in writing by the commissioner
which is not available to the public.

§91.704. Real Estate Lending.

(@) Definitions. For the purposes of this section, the following words and terms shall have the
following meanings, unless the context clearly indicates otherwise.

1) First lien means any mortgage that takes priority over any other lien or
encumbrance on the same property and that must be satisfied before other liens or encumbrances
may share in proceeds from the property’s sale.

2) Home loan means a loan that is:

(A) made to one or more individuals for personal, family, or household
purposes; and
(B)  secured in whole or part by:
@) a manufactured home, as defined by Finance Code <¥>347.002,
used or to be used as the borrower’s principal residence; or
(ii)  real property improved by a dwelling designed for occupancy by
four or fewer families and used or to be used as the borrower’s
principal residence.

3) Improved residential real estate means residential real estate containing offsite
improvements, such as access to streets, curbs, and utility connections, sufficient to make the
property ready for residential construction, and real estate in the process of being improved by a
building. '

4) Other acceptable collateral means any collateral in which the credit union has a
perfected security interest, that has a quantifiable value, and is accepted by the credit union in
accordance with safe and sound lending practices.
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(5)  Owner-occupied means that the owner of the underlying real property occupies a
dwelling unit of the real property as a principal residence.

(6) Readily marketable collateral means insured deposits, financial instruments, and

bullion in which the credit union has a perfected interest. Financial instruments and bullion must
be saleable under ordinary circumstances with reasonable promptness at a fair market value
determined by quotations based on actual transactions, on an auction or similarly available daily
bid and ask price market.
(b) Written Policies. Before engaging in any real estate lending, a credit union shall adopt and
maintain written policies that are appropriate for the size of the credit union and the nature and
scope of its operation. When formulating the real estate lending policy, the credit union should
consider both internal and external factors, such as its size and condition, expertise of its lending
staff, avoidance of undue concentrations of risk, compliance with all real estate laws and rules,
and general market conditions. Each policy must be consistent with safe and sound lending
practices and establish appropriate limits and standards for extensions of credit that are secured by
liens on or interests in real estate, or that are made for the purpose of financing permanent
improvements to real estate. The policies shall, in addition to the general requirements of
§91.701(b) of this title (relating to Lending Powers), address the following, as applicable:

1) Title insurance;

(2) Escrow administration;

3 Loan payoffs;

“4) Collection and foreclosure; and

(5) Servicing and participation agreements.

(©) Loan to Value Limitations.

(1)  The board of directors shall establish its own internal loan-to-value limits for real
estate loans based on type of loan. These internal limits, however, shall not exceed the following
regulatory limits:

(A)  Unimproved land held for investment/speculation--Loan to value limit 60%

(B) Construction and Development: commercial, multifamily, and other
nonresidential--Loan to value limit 75%

(C) Interim Construction: owner-occupied residential real estate--Loan to value
limit 90%

(D)  Owner occupied residential real estate (other than home equity)--Loan to
value limit 95%

(E)  Other residential real estate such as a second or vacation home--Loan to
value limit 90%

(F)  Home equity--Loan to value limit 80%

(G)  All Other--Loan to value limit 80%

2) The regulatory loan-to-value limits should be applied to the underlying property

that collateralizes the loan. In determining the loan to-value ratio, a credit union shall include the
aggregate amount of all sums borrowed, including the outstanding balances, plus any unfunded
commitment or line of credit from all sources on an item of collateral, divided by the market value
of the collateral used to secure the loan.
(d) Maximum Maturities. Notwithstanding the general 15-year maturity limit on lending
transactions to members, credit unions engaged in real estate lending are expected to have loan
policies that establish prudent standards for loan structure including tenor and amortization that
are within the risk parameters approved by the board of directors and consistent with the following
regulatory limits:

(1)  Improved residential real estate loans (principal residence, first lien)--40 years

) Improved residential real estate loans (secondary residence, first lien)--30 years
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3) Improved residential real estate loans (investment property, first lien)--20 years

4) Interim construction loans--18 months

) Manufactured home (first lien)--20 years

6) Home equity loans--20 years (second lien)--30 years (first lien)

@) Home improvement loans--20 years

8 A loan secured in part, by the insurance or guarantee of, or with an advance
commitment to purchase the loan, in full or in part, by the Federal Government or any agency of
- the Federal Government, may be made for the maturity specified in the law, regulations or program
under which the insurance, guarantee or commitment is provided
(e) Mortgage Fraud Notice. A credit union must provide to each applicant for a home loan a
written notice at closing. The notice must be provided on a separate document, be in at least 14-
point type, and have the following or substantially similar language: “Warning: Intentionally or
knowingly making a materially false or misleading written statement to obtain property or credit,
including a mortgage loan, is a violation of §32.32, Texas Penal Code, and, depending on the
amount of the loan or value of the property, is punishable by imprisonment for a term of 2 years
to 99 years and a fine not to exceed $10,000. “I/we, the undersigned home loan applicant(s),
represent that I/we have received, read, and understand this notice of penalties for making a
materially false or misleading written statement to obtain a home loan.“I/we represent that all
statements and representations contained in my/our written home loan application, including
statements or representations regarding my/our identity, employment, annual income, and intent
to occupy the residential real property secured by the home loan, are true and correct as of the date
of loan closing.” On receipt of the notice, the applicant shall verify the information and execute
the notice. A credit union must keep the signed notice on file with the records required under
§91.701 of this title.
® Excluded Transactions. It is recognized that there are a number of lending situations in
which other factors significantly outweigh the need to apply the regulatory loan-to-value limits.
As aresult, an exception to the loan-to-value limits is permissible for the following loan categories:

(1)  Loans that are covered through appropriate credit enhancements in the form of
readily marketable collateral or other acceptable collateral.

(2)  Loans guaranteed or insured by the U.S. government or its agencies, provided that
the amount of the guaranty or insurance is at least equal to the portion of the loan that exceeds the
regulatory loan-to-value limit.

(3)  Loans guaranteed, insured, or otherwise backed by the full faith and credit of the
state, a municipality, a county government, or an agency thereof, provided that the amount of the
guaranty, insurance, or assurance is at least equal to the portion of the loan that exceeds the
regulatory loan-to-value limit.

4) Loans that are to be sold promptly after origination, without recourse, to a
financially responsible third party.

%) Loans that are renewed, refinanced, or restructured without the advancement of new
funds or an increase in the line of credit (except for reasonable closing costs) where consistent
with safe and sound credit union practices and part of a clearly defined and well-documented
program to achieve orderly liquidation of the debt, reduce risk of loss, or maximize recovery on
the loan.

6) Loans that facilitate the sale of real estate acquired by the credit union in the
ordinary course of collecting a debt previously contracted in good faith.

(g) Loans to 100% of Value. A credit union may make a loan in an amount up to 100% of the
value of real property security if that part of the loan that exceeds the regulatory loan-to-value limit
is guaranteed or insured by a private corporation, organization, or other entity. The board of
directors must ensure that the credit union exercises appropriate due diligence to ensure that any
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such guarantor or insurer has the financial capacity and willingness to perform under the terms of
the guaranty or insurance agreement.

(h)  Registration of residential mortgage loan originators. Title V of the Housing and Economic
Recovery Act of 2008 (Public Law 110-289) requires employees of a credit union who engage in
the business of a mortgage loan originator to register with the Nationwide Mortgage Licensing
System and Registry and to obtain a unique identifier. A credit union must comply with the
requirements imposed by Part 761 of the NCUA Rules and Regulations.

§91.705. Home Improvement Loans.

In addition to the requirements of this chapter, all loans in which the proceeds are used to construct
new improvements or renovate existing improvements on a homestead property must also comply
with the requirements of Section 50(a)(5), Article XVI, Texas Constitution.

§91.706. Home Equity Loans.

For any loan secured by an encumbrance against the equity in a homestead property, the terms and
conditions set forth in this chapter and in Section 50, Article XVI, Texas Constitution will apply.
If there is an irreconcilable conflict between a constitutional provision and the provision of this
section, the constitutional requirement shall prevail.

§91.707. Reverse Mortgages.

A credit union may offer reverse mortgages to its members under the terms and conditions set
forth in Section 50, Article XVI, Texas Constitution and other applicable law. In the event of an
irreconcilable conflict between any specific requirement contained in this section and a
constitutional provision, the constitutional requirement shall prevail. '

§91.708. Real Estate Appraisals or Evaluations.

(a) Policies and Procedures. A credit union’s board of directors is responsible for reviewing and
adopting policies and procedures that establish and maintain an effective, independent real estate
appraisal and evaluation program. A credit union’s selection criteria for individuals who may perform
appraisals or evaluations must provide for the independence of the individual performing the
evaluation. That is, the individual has neither a direct nor indirect interest, financial or otherwise, in
the property or transaction. The individual selected must also be competent to perform the assignment
based upon the individual’s qualifications, experience, and educational background. An individual
may be an employee of a credit union if the individual qualifies under the conditions and requirements
contained in Part 722 of the National Credit Union Administration Rules and Regulations.

(b) Loans Over $250,000. For real estate loans in which the amount of the loan or extension of
credit exceeds $250,000, the credit union shall obtain a professional appraisal report by a state
certified or licensed appraiser. The appraisal report shall be in writing and conform to generally
accepted appraisal standards as evidenced by the Uniform Standards of Professional Appraisal
Practice promulgated by the Appraisal Standards Board of the Appraisal Foundation, in Washington,
D.C.

(c) Loans $250,000 or Less. For a real estate loans with an amount of the loan or extension of
credit of $250,000 or less, the services of a state certified or licensed appraiser is not necessary;
however, the credit union must obtain an appropriate evaluation of real property collateral that is
supported by a written estimate of market value either performed by a qualified individual who
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has demonstrated competency in performing evaluations or from tax appraisal data of a
governmental entity.

(d) Right to Require an Appraisal. The commissioner may require an appraisal under this section,
at the expense of the credit union, when the commissioner has reasonable cause to believe the value
of the collateral is overstated.

(e) Existing Loans. In the case of renewal of a loan where there has been no obvious and material
change in market conditions or physical aspects of the property that threatens the adequacy of the
credit union’s real estate collateral protection after the transaction, even with the advancement of
additional funds, a written certification of current value by the original appraiser or an acceptable
substitute shall satisfy this section.

® Other Appraisal Requirements. A credit union shall also comply with applicable real estate
appraisal requirements contained within Part 722 of the National Credit Union Administration
Rules and Regulations.

§91.709. Member Business and Commercial Loans.

(a) Definitions. Definitions in TEX. FIN. CODE §121.002, are incorporated herein by reference.
As used in this section, the following words and terms shall have the following meanings, unless
the context clearly indicates otherwise.

(1) “Borrower” means a member or any other person named as a borrower, obligor, or
debtor in a loan or extension of credit; or any other person, including, but not limited to, a comaker,
drawer, endorser, guarantor or surety who is considered to be a borrower under the requirements
of subsection (i) of this section concerning aggregation and attribution for commercial loans.

(2) “Commercial loan” means a loan or an extension of credit to an individual, sole
proprietorship, partnership, corporation, or business enterprise for commercial, industrial,
agricultural, or professional purposes, including construction and development loans, any
unfunded commitments, and any interest a credit union obtains in such loans made by another
lender. A commercial loan does not include a loan made for personal expenditure purposes; a loan
made by a corporate credit union; a loan made by a credit union to a federally insured credit union;
a loan made by a credit union to a credit union service organization; a loan secured by a 1- to 4-
family residential property (whether or not the residential property is the borrower’s primary
residence); a loan fully secured by shares in the credit union making the extension of credit or
deposits in another financial institution; a loan secured by a vehicle manufactured for household
use; and a loan that would otherwise meet the definition of commercial loan and which, when the
aggregate outstanding balance plus unfunded commitments less any portion secured by shares in
the credit union to a borrower, is equal to less than $50,000.

(3) “Control” means a person directly or indirectly, or acting through or together with one
or more persons who:

(A) own, control, or have the power to vote twenty-five (25) percent or more of
any class of voting securities of another person;

(B) control, in any manner, the election of a majority of the directors, trustees, or
other persons exercising similar functions of another person; or

(C) have the power to exercise a controlling influence over the management or
policies of another person.

(4) “Immediate family member” means a spouse or other family member living in the same
household.

(5) “Loan secured by a lien on a 1- to 4-family residential property” means a loan that, at
origination, is secured wholly or substantially by a lien on a 1- to 4-family residential property for
which the lien is central to the extension of the credit; that is the borrower would not have been
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extended credit in the same amount or on terms as favorable without the lien. A loan is wholly or
substantially secured by a lien on a 1- to 4-family residential property if the estimated value of the
real estate collateral at origination (after deducting any senior liens held by others) is greater than
fifty (50) percent of the principal amount of the loan.

(6) “Loan secured by a lien on a vehicle manufactured for household use” means a loan
. that, at origination, is secured wholly or substantially by a lien on a new and used passenger car or
other vehicle such as a minivan, sport-utility vehicle, pickup truck, and similar light truck or heavy-
duty truck generally manufactured for personal, family, or household use and not used as a fleet
vehicle or to carry fare-paying passengers, for which the lien is central to the extension of credit.
A lien is central to the extension of credit if the borrower would not have been extended credit in
the same amount or on terms as favorable without the lien. A loan wholly or substantially secured
by a lien on a vehicle manufactured for household use if the estimated value of the collateral at
origination (after deducting any senior liens held by others) is greater than fifty (50) percent of the
principal amount of the loan.

(7) “Loan-to-value ratio for collateral” means the aggregate amount of all sums borrowed
and secured by the collateral, including outstanding balances plus any unfunded commitment or
line of credit from another lender that is senior to the credit union’s lien, divided by the current
collateral value. The current collateral value must be established by prudent and accepted
commercial loan practices and comply with all regulatory requirements.

(8) “Member business loan” has the meaning assigned by 12 C.F.R. Part 723.

(9) “Net worth” has the meaning assigned by 12 C.F.R. Part 702.2.

(10) “Readily marketable collateral” means financial instruments and bullion that are
salable under ordinary market conditions with reasonable promptness at a fair market value
determined by quotations based upon actual transactions on an auction or similarly available daily
bid and ask price market.

(11) “Residential property” means a house, townhouse, condominium unit, cooperative
unit, manufactured home, a combination of a home or dwelling unit and a business property that
involves only minor or incidental business use, real property to be improved by the construction
of such structures, or unimproved land zoned for 1- to 4-family residential use but does not include
a boat, motor home, or timeshare property, even if used as a primary residence. This applies to
such structure whether under construction or completed.

(b) Parity. A credit union may make, commit to make, purchase, or commit to purchase any
member business loan it could make if it were operating as a federal credit union domiciled in this
state, so long as for each transaction the credit union complies with all applicable regulations
governing such activities by federal credit unions. However, all such loans must be documented
in accordance with the applicable requirements of this chapter.

(c¢) Commercial Loan Responsibilities and Operational Requirements. Prior to engaging in the
business of making commercial loans, a credit union must address the responsibilities and
operational requirements under this subsection:

(1) Written policies. A credit union must establish comprehensive written commercial
loan policies approved by its board of directors instituting prudent loan approval, credit
underwriting, loan documentation, and loan monitoring standards in accordance with this
paragraph. The board must review its policies at least annually and, additionally, prior to any
material change in the credit union’s commercial lending program or related organizational
structure, in response to any material change in the credit union’s overall portfolio performance,
or in response to any material change in economic conditions affecting the credit union. The board
must update its policies when warranted. Policies under this paragraph must be designed to
identify:

(A) type(s) of commercial loans permitted;
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(B) trade area;

(C) the maximum amount of assets, in relation to net worth, allowed in secured,
unsecured, and unguaranteed commercial loans and in any given category or type of commercial
loan and to any one borrower;

(D) credit underwriting standards including potential safety and soundness
concerns to ensure that action is taken to address those concerns before they pose a risk to the
credit union’s net worth; the size and complexity of the loan as appropriate to the size of the credit
union; the scope of the credit union’s commercial loan activities; the level and depth of financial
analysis necessary to evaluate financial trends and the condition of the borrower and the ability of
the borrower to meet debt service requirements; requirements for a borrower-prepared projection
when historic performance does not support projected debt payments; the financial statement
quality and degree of verification sufficient to support an accurate financial analysis and risk
assessment; the methods to be used in evaluating collateral authorized, including loan-to-value
ratio limits; the means to secure various types of collateral; and other risk assessment analyses
including analysis of the impact of current market conditions on the borrower.

(E) loan approval standards including consideration, prior to credit commitment,
of the borrower’s overall financial condition and resources; the financial stability of any guarantor;
the nature and value of underlying collateral; environmental assessment requirements; the
borrower’s character and willingness to repay as agreed; the use of loan covenants when warranted;
and the levels of loan approval authority commensurate with the proficiency of the individuals or
committee of the credit union tasked with such approval authority in evaluating and understanding
commercial loan risk, when considered in terms of the level of risk the borrowing relationship
poses to the credit union;

(F) loan monitoring standards including a system of independent, ongoing credit
review and appropriate communication to senior management and the board of directors; the
concentration of credit risk; and the risk management systems under subsection (d) of this section;
and

(G) loan documentation standards including enabling the credit union to make
informed lending decisions and assess risk, as necessary, on an ongoing basis; identifying the
purpose of each loan and source(s) of repayment; assessing the ability of each borrower to repay
the indebtedness in a timely manner; ensuring that any claim against a borrower is legally
enforceable; and demonstrating appropriate administration and monitoring of each loan.

(2) Qualified Staff. A credit union must ensure that it is appropriately staffed with
qualified personnel with relevant and necessary expertise and experience for the types of
commercial lending in which the credit union is engaged, including appropriate experience in
underwriting, processing, overseeing and evaluating the performance of a commercial loan
portfolio, including rating and quantifying risk through a credit risk rating system and collections
and loss mitigation activities for the types of commercial lending in which the credit union is
engaged. At a minimum, a credit union making, purchasing, or holding any commercial loans must
internally have a senior management employee that has a thorough understanding of the role of
commercial lending in the credit union’s overall business model and establish risk management
processes and controls necessary to safely conduct commercial lending as provided by subsection
(d) of this section.

(3) Use of Third-Party Experience. A third party may provide the requisite expertise and
experience necessary for a credit union to safely conduct commercial lending if:

(A) the third party has no affiliation or contractual relationship with the borrower;

(B) the third party is independent from the commercial loan transaction and does
not have a participation interest in a loan or an interest in any collateral securing a loan that the
third party is responsible for reviewing, or an expectation of receiving compensation of any sort
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that is contingent on the closing of the loan, with the following exceptions:

) the third party may provide a service to the credit union that is
related to the transaction, such as loan servicing;

(ii)  the third party may provide the requisite experience to a credit union
and purchase a loan or a participation interest in a loan originated by the credit union that the third
party reviewed; and

(iii) the third party is a credit union service organization and the credit union
has a controlling financial interest in the credit union service organization as determined under
generally accepted accounting principles. '

(C) the actual decision to grant a commercial loan resides with the credit union;
and

(D) qualified credit union staff exercise ongoing oversight over the third party by
regularly evaluating the quality of any work the third party performs for the credit union.

(4) De Minimis Exception. The responsibilities and operational requirements described
in paragraphs (1) and (2) of this subsection do not apply to a credit union if it meets all of the
following conditions:

(A) the credit union’s total assets are less than $250 million;

(B) the credit union’s aggregate amount of outstanding commercial loan balances
(including any unfunded commitments, any outstanding commercial loan balances and unfunded
commitments of participations sold, and any outstanding commercial loan balances and unfunded
commitments sold and serviced by the credit union) total less than fifteen (15) percent of the credit
union’s net worth; and

(C) in a given calendar year, the amount of originated and sold commercial loans
and the amount of originated and sold commercial loans the credit union does not continue to
service, total fifteen (15) percent or less of the credit union’s net worth.

(D) A credit union that relies on this de minimis exception is prohibited from
engaging in any acts or practices that have the effect of evading the requirements of this subsection.
(d) Commercial Loan Risk Management Systems.

(1) Risk Management Processes. A credit union’s risk management process must be
commensurate with the size, scope and complexity of the credit union’s commercial lending
activities and borrowing relationships. The processes must, at a minimum, address the following:

(A) use of loan covenants, if appropriate, including frequency of borrower and
guarantor financial reporting;

(B) periodic loan review, consistent with loan covenants and sufficient to conduct
portfolio risk management, which, based upon current market conditions and trends, loan risk, and
collateral conditions, must include a periodic reevaluation of the value and marketability of any
collateral, and an updated loan-to-value ratio for collateral calculation;

(C) a credit risk rating system under paragraph (2) of this subsection; and

(D) a process to identify, report, and monitor commercial loans that are approved
by the credit union as exceptions to the credit union’s loan policies.

(2) Credit Risk Rating System. The credit risk rating system must be a formal process that
identifies and assigns a relative credit risk rating to each commercial loan in a credit union’s
portfolio, using ordinal ratings to represent the degree of risk. The credit risk score must be
determined through an evaluation of quantitative factors based on the financial performance of
each commercial loan and qualitative factors based on the credit union’s management, operational,
market, and business environment factors. A credit risk rating must be assigned to each
commercial loan at the inception of the loan. A credit risk rating must be reviewed as frequently
as necessary to satisfy the credit union’s risk monitoring and reporting policies, and to ensure
adequate reserves as required by generally accepted accounting principles.
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(3) Independent Review. Periodic independent reviews should be conducted by a person
who is both qualified to conduct such a review and independent of the function being reviewed.
The review should provide an objective assessment of the overall commercial loan portfolio
quality and verify the accuracy of ratings and the operational effectiveness of the credit union’s
risk management processes. A credit union is not required to hire an outside third party to conduct
this independent review, if it can be done in-house by a competent person that is considered
unconnected to the function being reviewed.

(e) Collateral and Security for Commercial Loans.

(1) Collateral. A commercial loan must be secured by collateral commensurate with the
level of risk associated with the size and type of the commercial loan. The collateral must be
sufficient to ensure the credit union is protected by a prudent loan-to-value ratio for collateral along
with appropriate risk sharing with the borrower and principal(s). A credit union making an
unsecured commercial loan must determine and document in the loan file that mitigating factors
sufficiently offset the relevant risk of making an unsecured loan.

(2) Personal Guarantees. A credit union that does not require the full and unconditional
personal guarantee from all principals of the borrower who have a controlling interest, as defined
by subsection (a)(3) of this section, in the borrower must determine and document in the loan file
that mitigating factors sufficiently offset the relevant risk.

(f) Construction and Development Loans.

(1) Terms. In this subsection:

(A) “construction or development loan” means any financing arrangement to enable
the borrower to acquire property or rights to property, including land or structures, with the intent
to construct or renovate an income producing property, such as residential housing for rental or
sale, or a commercial building, that may be used for commercial, agricultural, industrial, or other
similar purposes. It also means a financing arrangement for the construction, major expansion or
renovation of the property types referenced in this subsection. The collateral valuation for securing
a construction or development loan depends on the satisfactory completion of the proposed
construction or renovation where the loan proceeds are disbursed in increments as the work is
completed. A loan to finance maintenance, repairs, or other improvements to an existing income-
producing property that does not change the property’s use or does not materially impact the
property is not a construction or development loan.

(B) “cost to complete” means the sum of all qualifying costs necessary to complete
a construction project and documented in an approved construction budget. Qualifying costs
generally include on- or off-site improvements; building construction; other reasonable and
customary costs paid to construct or improve a project, including a general contractor’s fees; other
expenses normally included in a construction contract such as bonding and contractor insurance;
the value of the land, determined as the sum of the cost of any improvements to the land and the
lesser of appraised market value or purchase price; interest as provided by this subparagraph;
project costs as provided by this subparagraph; a contingency account to fund unanticipated
overruns; and other development costs such as fees and related pre-development expenses. Interest
expense is a qualifying cost only to the extent it is included in the construction budget and is
calculated based on the projected changes in the loan balance up to the expected “as-complete”
date for owner-occupied non-income-producing commercial real property or the “as stabilized”
date for income-producing real estate. Project costs for related parties, such as developer fees,
leasing expenses, brokerage commissions and management fees, are included in qualifying costs
only if reasonable in comparison to the cost of similar services from a third party. Qualifying costs
exclude interest or preferred returns payable to equity partners or subordinated debt holders, the
developer’s general corporate overhead, and selling costs to be funded out of sales proceeds such
as brokerage commissions and other closing costs.
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(C) “prospective market value” means the market value opinion determined by an
independent appraiser in compliance with the relevant standards set forth in the Uniform Standards
of Professional Appraisal Practice. Prospective value opinions are intended to reflect the current
expectations and perceptions of market participants, based on available data. Two (2) prospective
value opinions may be required to reflect the time frame during which development, construction,
or occupancy occur. The prospective market value “as-completed” reflects the real property’s
market value as of the time that development is to be completed. The prospective market value
“as-stabilized” reflects the real property’s market value as of the time the real property is projected
to achieve stabilized occupancy. For an income producing property, stabilized occupancy is the
occupancy level that a property is expected to achieve after the real property is exposed to the
market for lease over a reasonable period of time and at comparable terms and conditions to other
similar real properties.

(2) Policies. A credit union that elects to make a construction or development loan must
ensure that its commercial loan policies under subsection (c) of this section meets the following
conditions:

(A) qualified personnel representing the interest of the credit union must conduct
a review and approval of any line item construction budget prior to closing the loan;

(B) a requisition and loan disbursement process approved by the credit union is
established;

(C) release or disbursement of loan funds occurs only after on-site inspections
which are documented in a written report by qualified personnel who represents the interest of the
credit union and certifies that the work requisitioned for payment has been satisfactorily
completed, and the remaining funds available to be disbursed from the construction and
development loan is sufficient to complete the project; and

(D) each loan disbursement is subject to confirmation that no intervening liens
have been filed.

(3) Establishing Collateral Values. The current collateral value must be established by
prudent and accepted commercial loan practices and comply with all regulatory requirements. The
collateral value depends on the satisfactory completion of the proposed construction or renovation
where the loan proceeds are disbursed in increments as the work is completed and is the lesser of
the project’s cost to complete or its prospective market value.

(4) Controls and Processes for Loan Advances. A credit union that elects to make a
construction and development loan must have effective commercial loan control procedures in
place to ensure sound loan advances and that liens are paid and released in a timely manner.
Effective controls should include segregation of duties, delegation of duties to appropriate
qualified personnel, and dual approval of loan disbursements.

(g) Commercial Loan Prohibitions.

(1) Ineligible borrowers. A credit union may not grant a commercial loan to the following:

(A) any senior management employee directly or indirectly involved in the credit
union’s commercial loan underwriting, servicing, and collection process, and any of their
immediate family members; .

(B) any person meeting the requirements of subsection (i) of this section
concerning aggregations and attribution for commercial loans, with respect to persons identified
in subparagraph (A) of this paragraph; or

(C) any director, unless the credit union’s board of directors approves granting the
loan and the borrowing director was recused from the board’s decision making process.

(2) Equity Agreements and Joint Ventures. A credit union may not grant a commercial
loan if any additional income received by the credit union or its senior management employees is
tied to the profit or sale of any business or commercial endeavor that benefits from the proceeds
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of the loan.

(3) Fees. No director, committee member, volunteer official, or senior management
employee of a credit union, or immediate family member of such director, committee member,
volunteer official, or senior management employee, may receive, directly or indirectly, any
commission, fee. or other compensation in connection with any commercial loan made by the
credit union. Employees, other than senior management, may be partially compensated on a
commission or performance based incentive, provided the compensation is governed by a written
policy and internal controls established by the board of directors. The board must review the
policies and controls at least annually to ensure that such compensation is not excessive or expose
the credit union to inappropriate risks that could lead to material financial loss. Loan origination
employees are prohibited from receiving, in connection with any commercial loan made by the
credit union, any compensation from any source other than the credit union. For the purposes of
this paragraph, compensation includes non-monetary items and anything reasonably regarded as
pecuniary gain or pecuniary advantage, including a benefit to any other person in whose welfare
the beneficiary has a direct and substantial interest, but compensation does not include
nonmonetary items of nominal value.

(h) Aggregate Member Business Loan Limit.

(1) Limits. The aggregate limit on a credit union’s net member business loan balances is
the lesser of 1.75 times the actual net worth of the credit union, or 1.75 times the minimum net
worth required under 12 U.S.C. Section 1790d(c)(1)(A). For purposes of this calculation, member
business loan means any commercial loan, except that the following commercial loans are not
member business loans and are not counted toward the aggregate limit on member business loans:

(A) any loan in which a federal or state agency (or its political subdivision) fully
insures repayment, fully guarantees repayment, or provides an advance commitment to purchase
the loan in full; and

(B) any non-member commercial loan or non-member participation interest in a
commercial loan made by another lender, provided the credit union acquired the non-member
loans or participation interest in compliance with applicable laws and the credit union is not, in
conjunction with one or more other credit unions, trading member business loans to circumvent
the aggregate limit under this subsection.

(2) Exceptions. Any loan secured by a lien on a 1 to 4 family residential property that is
not a member’s primary residence, any loan secured by a lien on a vehicle manufactured for
household use that will be used for commercial, corporate, or other business investment property
or venture, and any other loan for an agricultural purpose are not commercial loans (if the
outstanding aggregate net member business loan balance is $50,000 or greater), and must be
counted toward the aggregate limit on a credit union’s member business loans under this
subsection.

(3) Exemption. A credit union that has a federal low-income designation, or participates
in the federal Community Development Financial Institution program, or was chartered for the
purpose of making member business loans, or which as of the date of the Credit Union Membership
Access Act of 1998 had a history of primarily making commercial loans, is exempt from
compliance with the aggregate member business loan limits in paragraph (1) of this subsection.

(4) Method of Calculation for Net Member Business Loan Balance. For the purposes of
NCUA form 5300 reporting (call report), a credit union’s net member business loan balance is
determined by calculating the sum of the outstanding loan balance plus any unfunded
commitments and reducing that sum by any portion of the loan that is: secured by shares in the
credit union, by shares or deposits in other financial institutions, or by a lien on a borrower’s
primary residence; insured or guaranteed by any agency of the federal government, a state, or any
political subdivision of a state; or subject to an advance commitment to purchase by any agency
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of the federal government, a state, or any political subdivision of a state; or sold as a participation
interest without recourse and qualifying for true sales accounting under generally accepted
accounting principles.
(i) Aggregation and Attribution for Commercial Loans.

(1) General Rule. A commercial loan or extension of credit to one borrower is attributed
to another person, and each person will be considered a borrower, when:

(A)  the proceeds of the commercial loan or extension of credit are to be used for
the direct benefit of the other person, to the extent of the proceeds so used, as provided by
paragraph (2) of this subsection;

(B) acommon enterprise is deemed to exist between the persons as persons as
provided by paragraph (3) of this subsection; or

(C) the expected source of repayment for each commercial loan or extension of
credit is the same for each person as provided by paragraph (3) of this subsection.

v (2) Direct Benefit. The proceeds of a commercial loan or extension of credit to a borrower
is considered used for the direct benefit of another person and attributed to the other person when
the proceeds, or assets purchased with the proceeds, are transferred in any manner to or for the
benefit of the other person, other than in a bona fide arm’s length transaction where the proceeds
are used to acquire property, goods, or services from such other person.

(3) Common Enterprise.

(A) Description. A common enterprise is considered to exist and commercial
loans to separate borrowers will be aggregated when:

(i) the expected source of repayment for each loan or extension of credit is
the same for each borrower and neither borrower has another source of income from which the
loan (together with the borrower’s other obligations) may be fully repaid. An employer will not
be treated as a source of repayment under this subparagraph because of wages and salaries paid to
an employee, unless the standards of clause (ii) of this subparagraph are met:

(ii) the loans or extension of credit are made:

(I) to borrowers who are related directly or indirectly through
control as defined by subsection (a) of this section; and

(II) substantial financial interdependence exists between or among
the borrowers. Substantial financial interdependence is deemed to exist when fifty (50) percent or
more of one borrower’s gross receipts or gross expenditures (on an annual basis) are derived from
transactions with the other borrower. Gross receipts and expenditures include gross
revenues/expenses, intercompany loans, dividends, capital contributions, and other similar receipts
or payments;

(iii) separate persons borrow from a credit union to acquire a business of
enterprise of which those borrowers will own more than fifty (50) percent of the voting securities
of voting interest, in which case a common enterprise is deemed to exist between the borrowers
for purposes of combining the acquisition loans; or

(iv) the Department determines, based upon an evaluation of the facts and
circumstances of particular transactions, that a common enterprise exists.

(B) Commercial Loans to Certain Entities. A commercial loan or extension of
credit:

@) to a partnership or joint venture is considered to be a commercial
loan or extension of credit to each member of the partnership or joint venture. Excepted from this
subdivision is a partner or member who: is not held generally liable, by the terms of the partnership
or membership agreement or by applicable law, for the debts or actions of the partnership, joint
venture, or association, provided those terms are valid against third parties under applicable law;
and has not otherwise agreed to guarantee or be personally liable on the loan or extension of credit.
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(i) to a member of a partnership, joint venture, or association is
generally not attributed to the partnership, joint venture, or associations, or to other members of
the partnership, joint venture, or association, except as otherwise provided by paragraphs (2) and
(3) of this subsection, provided that a commercial loan or extension of credit made to a member
of a partnership, joint venture or association for the purpose of purchasing an interest in the
partnership, joint venture or association, is attributed to the partnership, joint venture or
association.

(C)  Guarantors and Accommodation Parties. The derivative obligation of a
drawer, endorser, or guarantor of a commercial loan or extension of credit, including a contingent
obligation to purchase collateral that secures a commercial loan, is aggregated with other direct
commercial loans or extensions of credit to such a drawer, endorser, or guarantor.

()] Commercial Loans to One Borrower Limit. The total aggregate dollar amount of
commercial loans by a credit union to any borrower at one time may not exceed the greater of
fifteen (15) percent of the credit union’s net worth or $100,000, plus an additional ten (10) percent
of the credit union’s net worth if the amount that exceeds the credit union’s fifteen (15) percent
general limit is fully secured at all times with a perfected security interest in readily marketable
collateral. Any insured or guaranteed portion of a commercial loan made through a program in
which a federal or state agency (or its political subdivision) insures repayment, guarantees
repayment, or provides an advance commitment to purchase the commercial loan in full, is
excluded from this limit.

(k) Finance Code Limitation. In addition to the other limitations of this section, a credit union
may not make a loan to a member or a business interest of the member if the loan would cause the
aggregate amount of loans to the member and the member's business interests to exceed an amount
equal to 10 percent of the credit union's total assets as provided by TEX. FIN. CODE §124.003.
M Commercial Loans Regarding Federal or State Guaranteed Loan Programs. A credit union
may follow the loan requirements and limits of a guaranteed loan program for loans that are part
of aloan program in which a federal or state agency (or its political subdivision) insures repayment,
guarantees repayment, or provides an advance commitment to purchase the loan in full if that
program has requirements that are less restrictive than those required by this section.

(m) Transitional Provisions.

Q) Waivers. Upon the effective date of this section, any waiver approved by the
Department concerning a credit union’s commercial lending activity is rendered moot, except for
waivers granted for the commercial loan to one borrower limit. Borrowing relationships granted
by waivers will be grandfathered however, the debt associated with those relationships may not be
increased.

(2)  Administrative Constraints. Limitations or other conditions imposed on a credit
union in any written directive from the Department are unaffected by the adoption of this section.
As of the effective date of this section, all such limitations or other conditions remain in place until
such time as they are modified by the Department.

(n) Effective Date. This section takes effect on January 1, 2017.

§91.710. Overdraft Protection.

(a) Written Policy. A credit union may advance money to a member to cover an account deficit
without having a credit application from the borrower on file if the credit union has written policies
and procedures adequate to address the credit, operational, and other risks associated with this type
of program. The policy must:

1. Set a cap on the total dollar amount of all overdrafts the credit union will honor
consistent with the credit union’s ability to absorb losses;
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2. Establish a time limit no later than 60 calendar days from the date first overdrawn to
charge off the overdraft balance if the member does not repay the overdraft balance, or does not obtain
an approved loan from the credit union;

3. Limit the dollar amount of overdrafts the credit union will honor per account;
4. Institute prudent practices related to suspension of overdraft protection services; and
5. Establish the fee, if any, the credit union will charge members for honoring overdrafts.

(b) Safety and Soundness Requirements. A credit union must manage the risks associated with
an overdraft protection program in accordance with safe and sound credit union principles.
Accordingly, a credit union must establish and maintain effective risk management and control
processes over its program. Such processes include appropriate recognition, treatment, and financial
reporting, in accordance with generally accepted accounting principles, of income, expenses, assets,
liabilities, and all expected and unexpected losses associated with the program. A credit union also
shall assess the adequacy of its internal control and risk mitigation activities in view of the nature and
scope of its overdraft protection program.

(©) Communications with Member. A credit union shall carefully review its overdraft protection
program to ensure that marketing and other communications concerning the program do not mislead
members to believe that the program is a traditional line of credit or that payment of overdrafts is
guaranteed. In addition, a credit union shall take reasonable precautions to make sure members are
not misled about the correct amount of their account balance, or the costs or scope of the overdraft
protection offered, and that it does not encourage irresponsible member financial behavior that
potentially may increase risk to the credit union.

(d) Other Requirements. A credit union shall also comply with the overdraft service
requirements contained within Part 205 of the Federal Reserve System Rules and Regulations
(Regulation E).

§91.711. Purchase and Sale of Member Loans.

(a) Policies. A credit union may sell or purchase all or part of a participation interest in a member
loan or pool of member loans in accordance with written policies adopted by the board of directors
that address the following matters:

(1) The type of entities to which the credit union is authorized to sell participation interests
in member loans;

) The types of member loans in which the credit union may purchase or sell a
participation interest and the types of participation interests which may be purchased or sold;

3) The underwriting standards to be applied in the purchase of participation interests in
member loans;

4 Limitations on the aggregate principal amount of participation interest in member
loans that the credit union may purchase from a single entity as necessary to diversify risk, and
limitations on the aggregate amount the credit union may purchase from all entities;

&) Provision for the identification and reporting of member loans in which participation
interests are sold or purchased; and

6) Requirements for providing and securing in a timely manner adequate credit and other
information needed to make an independent judgment.

(b)  Purchase and Sale Agreements. The sale or purchase of a member loan or participation
interest must be based on a written agreement between the parties. Agreements to purchase or sell
a member loan or a participation interest shall, at a minimum:

(1)  Identify the particular member loan(s) to be covered by the agreement;

(2) Provide for the transfer of credit and other borrower information on a timely and
continuing basis;
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3 Provide for sharing, dividing, or assigning collateral;

4 Identify the nature of the participation interest(s) sold or purchased;

(&) Set forth the rights and obligations of the parties and the terms and conditions of
the sale; and

(6) Contain any terms necessary for the appropriate administration of the member loan
and the protection of the participation interests of the credit union.
(c) Member Loan Servicing. A credit union may sell to or purchase from any participant the
servicing of any member loan in which it owns a participation interest. If a party other than the
credit union will be servicing the member loan(s), the credit union shall ensure that all contracts
require the servicer to administer the member loan(s) in accordance with prudent industry
standards, and provide for a possible change of the servicer if performance is inadequate.
(d)  Definition. For purposes of this section, a member loan means a loan or extension of credit
where the borrower(s) is a member of the credit union or a member of another participating credit
union.
) Independent Credit Judgment. A credit union that purchases a participation interest in a
member loan has the responsibility of conducting member loan underwriting procedures on the
member loan to determine that it complies with the policies of the credit union and meets the credit
union’s credit standards. The credit union shall make a judgment on the creditworthiness of the
borrower that is independent of the originating lender and any intermediary seller prior to the
purchase of the participation interest and prior to any servicing action that alters the terms of the
original agreement. This credit judgment may not be delegated to any person that is not an
employee or independent agent of the credit union. A credit union that purchases a participation
interest in a member loan may use information, such as appraisals or collateral inspections,
furnished by the originating lender, or any intermediary seller; however, the purchasing credit
union shall independently evaluate such information when exercising its independent credit
judgment. The independent credit judgment shall be documented by a credit analysis that considers
the underwriting, documentation, and compliance standards that would be required by a prudent
lender and shall include an evaluation of the capacity and reliability of the servicer.
® Other Requirements. A credit union purchasing a participation interest in a member loan
from a lender that is not a credit union insured by the National Credit Union Share Insurance Fund,
must also comply with applicable requirements contained within Part 741 of the National Credit
Union Administration Rules and Regulations.
(g) Sales with Recourse. When a member loan or participation interest is sold with recourse,
it shall be considered, to the extent of the recourse, an extension of credit by the purchaser to the
seller, as well as an extension of credit from the seller to the borrower(s).

§91.712. Plastic Cards.

(a) Definitions. The following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.

(1)  Card Activation — process of sending new plastic cards from the issuer to the
legitimate cardholder in an “inactive” mode. Once the legitimate cardholder receives the card, they
must call the issuer/processor and go through a member verification process before the card is
“activated”.

(2)  Card Security Code — a set of unique numbers encoded on the magnetic strip of
plastic cards used to combat counterfeit fraud.

(3)  Neural Network — a computer program that monitors usage patterns of an account
and typical fraud patterns. The program analyzes activity to determine fraud risk scores to detect
potentially fraudulent activity.
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“4) Plastic Cards — includes credit cards, debit cards, automated teller machine (ATM)
or specific network cards; and predetermined stored value and smart cards with micro-processor
chips.

(b) Credit cards. A credit union may issue credit cards in accordance with the credit union’s
written policies, which shall include at a minimum:

¢)) Credit policies to set individual limits for credit card accounts:

(2) A process for reviewing each member’s payment and/or credit history periodically
for the purpose of determining risk; and

(3)  The credit underwriting standards for each type of card program offered.

(c) Program Review.

(D A credit union shall review, on at least an annual basis, its plastic card program with
particular emphasis on:

(A)  The amount of losses caused by theft and fraud;

(B)  The loss prevention measures (and their adequacy) currently employed by

the credit union;

(C) The availability and possible implementation of other loss prevention
measures such as card activation, card security codes, neural networks, and other evolving
technology; and

(D) A cost benefit analysis of supplemental insurance coverage for theft and fraud
related losses. _

@) The review shall be documented in writing, with any approved changes to the plastic
card program being entered into the minutes of the board meeting.

§91.713. Indirect Lending.

(a) Indirect Lending Program. Credit unions may implement a program of indirect financing of
motor vehicles and other tangible personal property. As used in this chapter, an indirect financing is
the credit union’s purchase of a member’s retail installment contract that is originated by a seller to
finance the purchase of the motor vehicle or other property.

(b)  Contracts Treated as a Loan. For the purposes of this chapter, a retail installment contract
purchased under this authority may be treated as a loan on the books and records of the credit union
and is subject to the same limitations and restrictions imposed upon loan transactions. As with other
lending, the credit union is responsible for making the final underwriting decision. The seller may
initially determine whether the prospective buyer is a member or eligible for membership in the credit
union, but the final determination of membership eligibility is the credit union’s responsibility.

(c) Authorization. Credit unions may purchase or hold retail installment contracts when
authorized by applicable law. The retail installment contract must provide for a rate or amount of
time price differential that does not exceed a rate or amount authorized by applicable law.

(d) Written Policies. The board of directors shall establish, implement, and maintain prudent
and reasonable written policies that are appropriate for the size and complexity of the credit union’s
indirect lending program. The board must also ensure that the credit union has sufficient staff with
the expertise to purchase, service, and monitor the program and the contract portfolio consistent
with safe and sound credit union practices. The policies must be specific and detailed enough to
foster prudent and compliant credit practices.

(e) Third Party Providers. A credit union may rely on services provided by third parties to
support its indirect lending activities. The board of directors must ensure that the credit union
exercises appropriate due diligence before entering into third party arrangements, and maintains
effective oversight and control throughout the arrangement. This oversight and control should

61



include a periodic review of each material seller’s retail installment contract statistics to ensure
compliance with credit union credit criteria and to avoid undue concentrations of risk.

6] Subprime Indirect Lending. If a credit union conducts a program that includes subprime
indirect lending, it must perform comprehensive due diligence before engaging in and during that
type of activity. At a minimum, due diligence shall focus on understanding the higher levels of
credit, compliance, reputation, and other risks involved, plus the likelihood that origination,
servicing, collections, operating, and capital costs will increase. The strategic decision to engage
in subprime indirect lending must also be supported by a sound business plan that establishes
measurable financial objectives as well as limitations on growth, volume, and concentrations. For
the purposes of this section, “subprime indirect lending” refers to programs that target borrowers
with weakened credit histories typically characterized by payment delinquencies, previous charge-
offs, judgments, or bankruptcies. Such programs may also target borrowers with questionable
repayment capacity evidenced by low credit scores or high debt-burden ratios.

§91.714. Leasing.

(a) Definitions. For the purposes of this section:

€)) The term net lease means a lease under which the credit union will not, directly or
indirectly, provide or be obligated to provide for:

(A) the servicing, repair or maintenance of leased property during the lease
term;

(B) the purchasing of parts and accessories for the leased property, except that
improvements and additions to the leased property may be leased to the lessee upon its request in
accordance with the full-payout requirements of subsection (c)(2)(A) of this section;

(C)  the loan of replacement or substitute property while the leased property is
being serviced; '

(D) the purchasing of insurance for the lessee, except where the lessee has failed
to discharge a contractual obligation to purchase or maintain insurance; or

(E) the renewal of any license, registration, or filing for the property unless such
action by the credit union is necessary to protect its interest as an owner or financier of the property.

(2)  The term full-payout lease means a lease transaction in which any unguaranteed
portion of the estimated residual value relied on by the credit union to yield the return of its full
investment in the lease property, plus the estimated cost of financing the property over the term of
the lease, does not exceed 25% of the original cost of the property to the lessor. In general, a lease
will qualify as a full payout lease if the scheduled payments provide at least 75% of the principal
and interest payments that a lessor would receive if the finance lease were structured as a market-
rate loan.

3) The term realization of investment means that a credit union that enters into a lease
financing transaction must reasonably expect to realize the return of its full investment in the leased
property, plus the estimated cost of financing the property over the term of the lease from:

(A) Rentals; and :

(B)  The estimated residual value of the property at the expiration of the term of
the lease.

(b) Permissible Activities. Subject to the limitations of this section, a credit union may engage
in leasing activities. These activities include becoming the legal or beneficial owner of tangible
personal property or real property for the purpose of leasing such property, obtaining an
assignment of a lessor’s interest in a lease of such property, and incurring obligations incidental to
its position as the legal or beneficial owner and lessor of the leased property.

©) Finance Leasing.
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¢)) A credit union may conduct leasing activities that are functional equivalent of loans
made under those leases. Such financing leases are subject to the same restrictions that would be
applicable to a loan.

(2)  To qualify as the functional equivalent of a loan:

(A) The lease must be a net, full-payout lease representing a non-cancelable
obligation of the lessee, notwithstanding the possible early termination of the lease;

(B)  The portion of the estimated residual value of the property relied upon by the
lessor to satisfy the requirements of a full-payout lease must be reasonable in light of the nature of the
leased property and all relevant circumstances so that realization of the lessor’s full investment plus
the cost of financing the property depends primarily on the creditworthiness of the lessee, and not on
the residual market value of the leased property; and

(C) At the termination of the financing lease, either by expiration or default,
property acquired must be liquidated or released on a net basis as soon as practicable. Any property
held in anticipation of releasing must be reevaluated and recorded at the lower of fair market value
or the value carried on the credit union’s books.

(d) General Leasing. A credit union may invest in tangible personal property, including vehicles,
manufactured homes, equipment, or furniture, for the purpose of leasing that property. In contrast to
financing leases, lease investments made under this authority need not be the functional equivalent of
loans.

(e) Leasing Salvage Powers. If a credit union believes that there has been an unanticipated
change in conditions that threatens its financial position by significantly increasing its exposure to
loss, it may:

(1) As the owner and lessor, take reasonable and appropriate action to salvage or protect
the value of the property or its interest arising under the lease;

2) As the assignee of a lessor’s interest in a lease, become the owner and lessor of the
leased property pursuant to its contractual right, or take any reasonable and appropriate action to
salvage or protect the value of the property or its interest arising under the lease; or

3) Include any provision in a lease, or make any additional agreements, to protect its
financial position or investment in the circumstances set forth in paragraphs (1) and (2) of this
subsection.
® Written Policies. A credit union engaged in lease underwriting must adopt written policies
and develop procedures that reflect lease practices that control risk and comply with applicable
laws. Any leasing activity must be consistent with the lending policies and underwriting
requirements in §91.701 of this title (relating to Lending Powers). Any credit union engaged in
making or buying leases also must adopt written policies and procedures that address the additional
risks associated with leasing.

(g) Insurance Requirements. A credit union must maintain a contingent liability insurance
policy with an endorsement for leasing or be named as the co-insured if the credit union does not
own the leased property. Contingent liability insurance protects the credit union if it is sued as the
owner of the leased property. A credit union must use an insurance company with a nationally
recognized industry rating of at least a B+. Credit union members must still carry the normal
liability and property insurance on the leased property and the credit union must be

named as an additional insured on the liability insurance policy and as the loss payee on the
property insurance policy.

(h) Holding Period. At the expiration of the lease (including any renewals or extensions with
the same lessee), or in the event of a default on a lease agreement prior to the expiration of the
lease term, a credit union shall either liquidate the off-lease property or re-lease it under a
conforming lease as soon as practicable. The credit union must value off-lease property at the
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lower of current fair market value or book value promptly after the property becomes off-lease
property.

§91.715. Exceptions to the General Lending Policies.

(a) Credit unions may provide for the consideration of loan requests from creditworthy
members whose credit needs do not fit within the credit union’s general lending policies. A credit
union may provide for prudently underwritten exceptions to its lending policies. However, the
Board is responsible for establishing written standards for the review and approval of exception
loans.

(b)  Each credit union establishing exceptions to its general lending policies shall establish an
appropriate internal process for the review and approval of loans that do not conform to its own
internal policy standards. The approval of any such loan shall also be supported by a written
justification that clearly sets forth all of the relevant credit factors that support the underwriting
decision. The justification and approval documents for such loans will be maintained as a part of
the permanent loan file. Each credit union shall monitor compliance with its lending policies and
individually report exception loans of a significant size to its board of directors.

(c) Exception loans shall be identified in the credit union’s records and their aggregate amount
reported at least annually to the board of directors. The aggregate amount of all such loans shall
not exceed 10 percent of the credit union’s net worth.

§91.716. Prohibited Fees.

A credit union shall not make any loan or extend any credit if, either directly or indirectly, any
commission, fee, or other compensation from any person or entity other than the credit union is to
be received by the credit union’s directors, committee members, senior management employees,
loan officers, or any immediate family members of such individuals, in connection with
underwriting, insuring, servicing, or collecting the loan or extension of credit.

§91.717. More Stringent Restrictions.

The Commissioner may impose more stringent restrictions on a credit union’s loans if the
Commissioner determines that such restrictions are necessary to protect the safety and soundness
of the credit union.

91.718. Charging Off or Setting Up Reserves.

(a) The commissioner, after a determination of value in accordance with generally accepted
accounting principles, may order that assets in the aggregate, to the extent that such assets have
depreciated in value, or to the extent the value of such assets, including loans, are overstated in
value for any reason, be charged off, or that a special reserve or reserves equal to such depreciation
or overstated value be established.

(b) A credit union’s financial statements shall provide for full and fair disclosure of all assets,
liabilities, and members’ equity, including such valuation allowance accounts as may be necessary to
present fairly the financial position; and all income and expenses necessary to present fairly the results
of operations for the period concerned. ‘

(c) The Board of directors is responsible for ensuring that the credit union has controls in place
to consistently determine the allowance for loan and lease losses (ALLL) in accordance with its
written polices, generally accepted accounting principles, and relevant supervisory guidance.

64



Policies shall be appropriately tailored to the size and complexity of the credit union and its loan
and lease portfolio. As a minimum, a credit union shall develop, maintain, and document the
methodology used to determine the amounts of an appropriate ALLL and provisions for loan and
lease losses. Adjustments to the ALLL shall be made prior to the end of each calendar quarter in
order to accurately reflect the loss exposure on the quarterly call reports.

§91.719. Loans to Officials and Senior Management Employees.

(a) Prohibition on Preferential Rates, Terms, and Conditions. The rates, terms, conditions, and
availability of any loan or other extension of credit made to, or endorsed or guaranteed by, a
director, senior management employee, member of the credit committee, or an immediate family
member of any such individual shall not be more favorable than the rates, terms, conditions, and
availability of comparable loans or credit to other credit union members.
(b) Approval of Governing Board. Before making a loan, extending credit, or becoming
contractually liable to make a loan or extend credit to a director, senior management employee,
member of the credit committee, or an immediate family member of such individual, the board of
directors must approve the transaction if the loan or the extension of credit or aggregate of
outstanding loans and extensions of credit to any one person, the person’s business interests, and
the members of the person’s immediate family is greater than 15% of the credit union’s net worth.
A loan fully secured by shares in the credit union or deposits in other financial institutions shall
not be subject to, or included in, the aggregate amounts included in this section.
(c) Definition. For purposes of this section, senior management employees shall include the
chief executive officer, any assistant chief executive officers (e.g. vice presidents and above), and
the chief financial officer; and immediate family members shall include a person’s spouse or any
other person living in the same household.
(d) Aggregate Limit on Insider Loans. The aggregate of all outstanding loans or extensions of
credit made to, or endorsed or guaranteed by, all directors, credit committee members, senior
management employees, and immediate family members of all such individuals, shall not exceed
20% of the credit union’s total assets. The requirements described in this subsection shall apply
unless waived in writing by the commissioner for good cause shown.
(e) Reports to Governing Board. At least annually, the president shall make a report to the board
of directors on the outstanding indebtedness of all directors, credit committee members, senior
management employees, and immediate family members of such individuals. The Board’s review
shall be included as part of the minutes of the meeting at which the report was presented. The report
required by this section shall include the following information:

(1)  The amount of each indebtedness; and

) A description of the terms and conditions (including the interest rate, the original
amount and date, maturity date, payment terms, security, if any, and any other unusual term or
condition) of each extension of credit.
® Governing Board Option. At the discretion of the Board, the reporting requirement of
subsection (e) of this section may be waived for any individual if the aggregate amount of all
outstanding loans and extensions of credit to that person, the person’s business interests, and the
members of the person’s immediate family do not exceed the greater of $25,000 or one-quarter of
one percent (.25%) of the credit union’s net worth.

§91.720. Small-Dollar, Short-Term Credit.

(a) General. Credit unions are encouraged to offer small-dollar credit products that are
affordable, yet safe and sound, and consistent with applicable laws. The goal in offering these
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small-dollar credit products should be to help members avoid, or transition away from, reliance on
high-cost debt. To accomplish this goal, credit unions should offer products with reasonable
interest rates, low fees, and payments that reduce the principal balance of the loan or extension of
credit.

(b)  Definition. For purposes of this section, small-dollar, short term credit product is defined
as a low denomination loan or extension of credit having a term of 6 months or less, where the
amount financed does not exceed $1,100. Each credit union is responsible for establishing
appropriate dollar limits and terms based upon its size and sophistication of operations, and its net
worth.

(c) Limitation. Accessibility and expediency are important factors for many members with
emergency or other short-term needs. Therefore, small-dollar credit products must balance the
need for quick availability of funds with the fundamentals of responsible lending. Sound
underwriting criteria should focus on a member’s history with the credit union and ability to
repay a loan within an acceptable timeframe. Given the small dollar amounts of each individual
credit request, documenting the member’s ability to repay can be streamlined and may need to
include only basic information, such as proof of recurring income. The aggregate total of
streamlined underwritten small-dollar credit products outstanding, however, shall not exceed
20% of the credit union’s net worth.

(d Fees. A credit union may require a member to pay reasonable expenses and fees incurred
in connection with making or closing a loan. With respect to expenses and fees being assessed on
small-dollar, short—term credit products, the expenses and fees are presumed to be reasonable if
the aggregate total is $20 or less. In addition, if the credit union refinances a small-dollar, short-
term credit product, it may charge such expenses and fees only once in a 180-day period. Credit
unions may also charge a late fee as permitted by Finance Code §124.153.

(e) Payments. Credit unions should structure payment programs in a manner that reduces the
principal owed. For closed-end products, loans should be structured to provide for affordable and
amortizing payments. Lines of credit should require minimum payments that pay off principal.
Excessive renewals or the prolonged failure to reduce the outstanding balance are signs that the
product is not meeting the member’s credit needs and will be considered an unsound practice.

® Required Savings. Credit unions may structure small-dollar credit programs to include a
savings component. The funds in this account may also serve as a pledge against the loan or
extension of credit.
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MEMBER BUSINESS AND COMMERCIAL LOANS

C. QA Discussion, Consideration, and Possible Vote to
Recommend that the Credit Union Commission Take Action to
Approve for Publication and Comment the Proposed Amendments to 7
TAC Section 91.709 Concerning Member Business and Commercial
Loans.

BACKGROUND: The Economic Growth, Regulatory Relief and
Consumer Protection Act of 2018 (Pub. L. 115-174, S. 2155) was signed
into federal law by President Trump on May 24, 2018. Among other things,
the bill amends the Federal Credit Union Act to remove certain loans from
the statutory Member Business Loan (MBL) cap — loans that are fully
secured by a lien on a 1 to 4 family dwelling that is not the primary
residence of the member borrower. Under previous law, a residential loan
could only be excluded from the MBL cap, if the loan was secured by
dwelling that was the member’s primary residence.

Federal law imposes an aggregate limit on a federally insured credit union’s
net member business loan balances (MBL cap). The MBL cap is the lesser
of 1.75 times the actual net worth of the credit union, or 1.75 times the
minimum net worth required under 12 U.S.C. Section 1790d(c)(1)(A).

NCUA has recently approved changes to its MBL regulation (Part 723) that
remove the member’s occupancy requirement for loans secured by liens on
1- to 4-family dwellings. This change, however, does not apply to Texas-
chartered credit unions since credit unions under the jurisdiction of the
Department are exempted from compliance with Part 723 and are required
to comply with the provisions of 7 TEX. ADMIN. CODE Section 91.709
(Member Business and Commercial Loans). Existing Rule 91.709 requires
a 1- to 4-family dwelling to be the primary resident of a member in order to
be excluded from the definition of a member business loan. As a result,
loans secured by a non-owner occupied 1- to 4- family dwelling are still
considered to be MBLs and they continue to count towards the aggregate
MBL cap.

Part 723 provides that federally insured credit unions in a given state are
exempted from compliance with Part 723, if the state administers a state
commercial and member business loan rule for use by federally insured
credit unions in that state, provided that the state rule at least covers all the
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provisions in Part 723 and is no less restrictive (based on NCUA’s
determination). Existing Rule 91.709 was deemed, in October 2016, to be
no less restrictive and to have covered the provisions in Part 723.

The proposed amendments to Rule 91.709 conform the rule to the recent
changes in Part 723 as a result of the new federal law. It is important to
keep in mind, like in 2016, any changes to Rule 91.709 needs NCUA’s
approval before the Commission can ultimately consider adoption of the
proposal.

RECOMMENDED ACTION: The Committee’s recommendation will be
discussed at the meeting.

NOTE: Coming upon a recommendation from the Rules Committee, a
Standing Committee of the Commission, no second is needed to consider
and vote on the issue.
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TITLE 7. BANKING AND SECURITIES
Part 6. Credit Union Department

Chapter 91. General Rules

Subchapter G. Lending Powers

The Credit Union Commission (the Commission) proposes amendments to 7 TAC, Chapter 91,
Subchapter G, Section 91.709, concerning member business and commercial loans. The
amended rule is proposed to amend the definition of member busmessn]pan (MBL) with respect
to 1- to 4- family dwellings to conform with recent amendments to 12 K. 1757a(c)(1)(B)(1).

//

In general, the purpose of the proposal regarding Section /91"709\.1s to implement changes
resulting from the Commission’s review of the Chapter\ 91 Sﬁb%ha%ter G under Texas
Government Code, Section 2001.039. The notice of mtentloh to review¥. TAC Chapter 91,

Subchapter G, was publlshed in the Texas Regzster onq(;;nl 20, 2018 (43 TexReg 2455). The

the primary residence af g'mem

The Economic GrowthAct removed} from that deﬁmtlon the words “that is the primary residence
of a member.” As a reSult, the federal deﬁmtlon\)fof an MBL, now excludes all extensions of
credit that are fully secured by@ Aien. o\" ;ft0r4- family residential property regardless of the
borrower’s occupancy ‘'status. Because thesekinds of loans are no long considered MBLs, they
do not count towards: the. aggrega‘te\ MBL cap imposed on each federal credit union by the
Federal Credlt Union Act o

The purpos’e of the proposaL regardmg Section 91.709 is a result of the change to the federal
definition of MB‘L as dlscussed above. The proposed amendments will provnde credit unions
parity, under Texas Fmance Code Section 123.003, with federal credit unions engaged in the
business of making MBLs in Texas.

In general, the proposed amendments will clarify that mortgage loans for non-owner occupied 1-
4 family residential properties are no longer considered commercial loans or member business
loans. The proposal will reduce regulatory burden for credit unions concerned about going up
against the MBL lending cap and also for smaller credit unions that can now lend money for
second homes without triggering MBL obligations.
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STATE AND LOCAL GOVERNMENTS

Harold E. Feeney, Commissioner, has determined that for the first five-year period the rule
changes are in effect there will be no fiscal implications for state or local government as a result
of enforcing or administering the rule changes.

STATEMENT OF PUBLIC COST AND BENEFITS

Mr. Feeney has also determined that for each year of the first five years t the rule changes are in
effect, the public benefits anticipated as a result of the changes w1ll‘ie greater clarity regardmg
the rule’s requirements and 51gn1ﬁcant regulatory relief for credit; fiions. There is no economic
cost anticipated to the credit union system or to 1nd1v1duals 1eq .fo comply with the rule
- changes as proposed. ’

Mr. Feeney has also determined that for each year
effect, there will be no adverse economic effect on sma
communities.

Except as may be described below to the contrary,“
rules will be in effect the rule w1ll not:

regulation w1th respect, to. Jo{ns that are fully secured by a hen on a 1- to 4- family dwelling

regardless of the borroy s occupancy status.

Written comments on the proposed amendments may be submitted in writing to Harold E.
Feeney, Commissioner, Credit Union Department, 914 East Anderson Lane, Austin, Texas
78752-1699 or by email to CUDMail@cud.texas.gov. To be considered, a written comment must
be received on or before 5:00 p.m. on the 31st day after the date the proposal is published in the
Texas Register. At the conclusion of business on the 31% day after the proposal is published in
the Texas Register, no further written comments will considered or accepted by the commission.

70



The rule changes are proposed under Texas Finance Code, Section 15.402, which authorizes the
Commission to adopt reasonable rules for administering Title 3, Subchapter D of the Texas
Finance Code, and under Texas Finance Code Section 124.001, which authorizes the
Commission to adopt rules regarding loans to members.

The statutory provisions affected by the proposed amendments are contained in Texas Finance
Code Chapter 124.
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§91.709. Member Business and Commercial Loans.

(a) Definitions. Definitions in TEX. FIN. CODE §121.002, are incorporated herein by
reference. As used in this section, the following words and terms shall have the following
meanings, unless the context clearly indicates otherwise.

(1) “Borrower” means a member or any other person named as a borrower, obligor, or
debtor in a loan or extension of credit; or any other person, including, but not limited to, a
comaker, drawer, endorser, guarantor or surety who is considered to be a borrower under the
requirements of subsection (i) of this section concerning aggregatlon and attribution for
commercial loans. STy

(2) “Commercial loan” means a loan or an extension 0 ¢redit to an individual, sole
proprietorship, partnership, corporation, or business enterprpse for. commercial, industrial,
agricultural, or professional purposes, including construction and\de\(elopment loans, any
unfunded commitments, and any interest a credit umon,obtams in such 'loans made by another
lender. A commercial loan does not include a loan m"éde for personal exg ndrture purposes; a
loan made by a corporate credrt umon a loan mad 5 a credit.union to a federallyninsured credit

D unfunded commrtments less any portion
secured by shares in the credit union to a borr.ower, X 1o less than $50,000.
(3) “Control” means a person directly. 01: lrrdlrectly, o'"‘
or more persons who: o
(A) own, control; or have the power to vote twenty-ﬁve (25) percent or more of
any class of voting securities of another person; .

B) control An any: manner, the election of a majority of the directors, trustees, or

other persons exercising srmﬂ f ,' of-anot {pemon or
A€y have the powgr to exercise’a controlling influence over the management or
policies.c of another person. -,
@), “Immediate fami y meml?);e;’i?” ‘means a spouse or other family member living in the
same household

5) “Loan secured by alren ona l-to4- family residential property” means a loan that, at
origination, is’ secured wholly ior substantially by a lien on a 1- to 4-family residential property
for which the lien.is; central: o the extension of the credit; that is the borrower would not have
been extended credit.in: the same amount or on terms as favorable without the lien. A loan is
wholly or substantially sécured by a lien on a 1- to 4-family residential property if the estimated
value of the real estate collateral at origination (after deducting any senior liens held by others) is
greater than fifty (50) percent of the principal amount of the loan.

(6) “Loan secured by a lien on a vehicle manufactured for household use” means a loan
that, at origination, is secured wholly or substantially by a lien on a new and used passenger car
or other vehicle such as a minivan, sport-utility vehicle, pickup truck, and similar light truck or
heavy-duty truck generally manufactured for personal, family, or household use and not used as
a fleet vehicle or to carry fare-paying passengers, for which the lien is central to the extension of
credit. A lien is central to the extension of credit if the borrower would not have been extended
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credit in the same amount or on terms as favorable without the lien. A loan wholly or
substantially secured by a lien on a vehicle manufactured for household use if the estimated
value of the collateral at origination (after deducting any senior liens held by others) is greater
than fifty (50) percent of the principal amount of the loan.

(7) “Loan-to-value ratio for collateral” means the aggregate amount of all sums borrowed
and secured by the collateral, including outstanding balances plus any unfunded commitment or
line of credit from another lender that is senior to the credit union’s lien, divided by the current
collateral value. The current collateral value must be established by prudent and accepted
commercial loan practices and comply with all regulatory requirements. -

(8) “Member business loan” has the meaning assigned by 12, G.F.RaPart 723.

(9) “Net worth” has the meaning assigned by 12 C.F.R. Part 702 2.

(10) “Readily marketable collateral” means ﬁnancnalxmstruments and bullion that are
salable under ordinary market conditions with reasonable “promptness.“at a fair market value
determined by quotations based upon actual transactlons ‘on an auction: ‘or. 51mrlarly available
daily bid and ask price market. > N

mvolves only minor or mcrdental business use, real prop‘erty o 1)e improved by tli”'éJ construction
of such structures, or unimproved land zoned for 1- to 44-fam1ly residential use but does not
include a boat, motor home, or timeshare_property, even if. used as a primary residence. This

applies to such structure whether under c Asfruction or completed

(b) Parity. A credit union may make, commitfo:make, purchase, ‘of commit to purchase any
member business loan it could make if it were operatlng‘ as a federal credit union domiciled in
this state, so long as for each transaction the Cfedltalﬁ? on\co‘mplies with all applicable regulations
govemmg such activities by fedenal credit umon§ However;; 4l such loans must be documented
in accordance with the appllcable requlrements o‘ﬂthls chapter

(c) Commercial Loan Responsibilities and Operaﬁonal Requirements. Prior to engaging in the
business of making commercial ‘loans, a credit umon must address the responsibilities and
operational requirgments undet this subsegtio '?

(1). erften pohcles A credit union ust establish comprehensive written commercial
loan policies approved: \by its board of directors instituting prudent loan approval, credit
Twriting, loan documentatlon, and Joan monitoring standards in accordance with this
paragraph, - The board must revrew 1ts pohcws at least annually and, additionally, prior to any
material change in the credit 'union’s commercial lending program or related organizational
structure, in response to any material change in the credit union’s overall portfolio perforrnance
or in response to-any material change in economic conditions affecting the credit union. The
board must update its pohcles when warranted. Policies under this paragraph must be designed
to identify:

(A) type(s) of commercial loans permitted;

(B) trade area;

(C) the maximum amount of assets, in relation to net worth, allowed in secured,
unsecured, and unguaranteed commercial loans and in any given category or type of commercial
loan and to any one borrower;

(D) credit underwrltmg standards including potential safety and soundness
concerns to ensure that action is taken to address those concerns before they pose a risk to the
credit union’s net worth; the size and complexity of the loan as appropriate to the size of the
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credit union; the scope of the credit union’s commercial loan activities; the level and depth of
financial analysis necessary to evaluate financial trends and the condition of the borrower and the
ability of the borrower to meet debt service requirements; requirements for a borrower-prepared
projection when historic performance does not support projected debt payments; the financial
statement quality and degree of verification sufficient to support an accurate financial analysis
and risk assessment; the methods to be used in evaluating collateral authorized, including loan-
to-value ratio limits; the means to secure various types of collateral; and other risk assessment
analyses including analysis of the impact of current market conditions on the borrower.

(E) loan approval standards including consideration, prro,r to credit commitment,
of the borrower’s overall financial condition and resources; thef' frnanmal stability of any
guarantor; the nature and value of underlying collateral; environm tal assessment requirements;
the borrower’s character and willingness to repay as agreed; tHe use.of loan covenants when
warranted; and the levels of loan approval authority commeﬁsurate\“ hy the proﬁc1ency of the
individuals or committee of the credit union tasked wrth such»approva ority in evaluating
and understanding commercial loan risk, when conSrdered in terms of the level of risk the
borrowing relationship poses to the credit union; N

(F) loan monitoring standards lncI‘u a system of mdependent ongoing credit
review and appropriate communication to senior management anid the board of) directors; the
concentration of credit risk; and the nsk management _ems under subsection (d) of this
section; and ~ :

Q

(G) loan documentatlon‘_
informed lending decisions and assess I'lSk , ds-ne
purpose of each loan and source(s) of repay}'gent
the indebtedness in a tlmely ‘manner; ensurm

ary, on an o‘rfgmng basis; identifying the
ssing the ab11 ty of each borrower to repay

must inte nally have a semo“" management employee that has a thorough understanding of the
role of commercial lendlng in the credit union’s overall business model and establish risk
management processes and controls necessary to safely conduct commercial lending as provided
by subsection (d)-of'this sectlon

(3) Use of Thlrd-Party Experlence A third party may provide the requisite expertise and
experience necessary for a credit union to safely conduct commercial lending if:

(A) the third party has no affiliation or contractual relationship with the
borrower;

(B) the third party is independent from the commercial loan transaction and does
not have a participation interest in a loan or an interest in any collateral securing a loan that the
third party is responsible for reviewing, or an expectation of receiving compensation of any sort
that is contingent on the closing of the loan, with the following exceptions:

1) the third party may provide a service to the credit union that is
related to the transaction, such as loan servicing;
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(i)  the third party may provide the requisite experience to a credit
union and purchase a loan or a participation interest in a loan originated by the credit union that
the third party reviewed; and

(iii) the third party is a credit union service organization and the credit
union has a controlling financial interest in the credit union service organization as determined
under generally accepted accounting principles.

(C) the actual decision to grant a commercial loan resides with the credit union;
and

(D) qualified credit union staff exercise ongoing ovemght over the third party by
regularly evaluating the quality of any work the third party perform; for tlhcredlt union.

(4) De Minimis Exception. The responsibilities and opex;atlonal requirements described
in paragraphs (1) and (2) of this subsection do not apply to ﬂ?credl ‘mion if it meets all of the
following conditions:

(A) the credit union’s total assets are les, "than\$250 mllllo

(B) the credit union’s aggregate amount *of outstanding ‘commercial loan

balances (including any unfunded commitments, a yiputstandmg commercial lg balances and
unfunded commitments of participations sold, and-any, outstandlng commercnal‘lloan balances
and unfunded commitments sold and serviced by the *eredlt{iﬂidn) total less thdn fifteen (15)
percent of the credit union’s net worth; and
(C) in a given calendabyear the amount ~of originated and sold commercial

loans and the amount of originated and s t mmercial loans the: edlt union does not continue
to service, total fifteen (15) percent or less of eé‘i:@d t union’s net
(D) A credit union that rehes on de- 'mlmmls»éxceptlon is prohlblted from

engaging in any acts or practlces that have‘\ he[.effecf-« of
subsection. p

commensurate with the" 31ze, scgpe and complexxty ‘of the credit union’s commercial lending
activities and borrowmg relatmnshlps Thg__‘processes must, at a minimum, address the
following: - 5 - i

B ‘J’
guaran;or ﬁnanc1al reporfmg, ;j~;:~"

" (B) periodicloan revnew consistent with loan covenants and sufficient to
conduct portfoho risk management “which, based upon current market conditions and trends,
loan risk, and. collateral conditions, must include a periodic reevaluation of the value and
marketability of : any collateral and an updated loan-to-value ratio for collateral calculation;

(C) a. credlt risk rating system under paragraph (2) of this subsection; and
(D) a process to identify, report, and monitor commercial loans that are
approved by the credit‘union as exceptions to the credit union’s loan policies.

(2) Credit Risk Rating System. The credit risk rating system must be a formal process
that identifies and assigns a relative credit risk rating to each commercial loan in a credit union’s
portfolio, using ordinal ratings to represent the degree of risk. The credit risk score must be
determined through an evaluation of quantitative factors based on the financial performance of
each commercial loan and qualitative factors based on the credit union’s management,
operational, market, and business environment factors. A credit risk rating must be assigned to
each commercial loan at the inception of the loan. A credit risk rating must be reviewed as
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frequently as necessary to satisfy the credit union’s risk monitoring and reporting policies, and to
ensure adequate reserves as required by generally accepted accounting principles.

(3) Independent Review. Periodic independent reviews should be conducted by a person
who is both qualified to conduct such a review and independent of the function being reviewed.
The review should provide an objective assessment of the overall commercial loan portfolio
quality and verify the accuracy of ratings and the operational effectiveness of the credit union’s
risk management processes. A credit union is not required to hire an outside third party to
conduct this independent review, if it can be done in-house by a competent person that is
considered unconnected to the function being reviewed. i
(e) Collateral and Security for Commercial Loans. /’ f’“*\

(1) Collateral. A commercial loan must be secured by collateral commensurate with the
level of risk associated with the size and type of the comme glél“l The collateral must be
sufficient to ensure the credit union is protected by a prudent loangt ,\lue ratio for collateral
along with appropriate risk sharing with the borrower and; p;mmpal(s) Ave eredit union making an
unsecured commercial loan must determine and document in the loan file that
sufficiently offset the relevant risk of making an un 'ef’_“ured loan.

(2) Personal Guarantees. A credit unionstha does not requlre the full and’uncondltnonal
personal guarantee from all prmCIpals of the borrower” who havea'controlling mterest as defined
by subsection (a)(3) of this section, in the borrower must detenmme and document in the loan file
that mitigating factors sufficiently offset’the relevant risk. ™. "

(f) Construction and Development Loans. -~ -

(1) Terms. In this subsection:

(A) “construction or develop;pent I means any financing arrangement to
enable the borrower to acquire property or nghts to prop »ntty,, iricluding land or structures, with

ey

the intent to construct or réno jate: an income pr:oducmg prope“fty, such as residential housing for
rental or sale, or a commerc ;’gbulldmg, that\ may be used for commercial, agricultural,
industrial, or other snmlar purposes.; It also meansia f'mancmg arrangement for the construction,
major expansion or renovation of the property types sféferenced in this subsection. The collateral
valuation for securing a construeﬁon Or; development loan depends on the satisfactory completion
of the proposed constiuction on\nenovatlon  Wwhefe the loan proceeds are disbursed in increments
as the work is completed -A loanjfo: finance maintenance, repairs, or other improvements to an
existing mcome-producmg property\ that does not change the property’s use or does not
materially 1mpact the propefty.is not a: construction or development loan.

(B) “cost to\complete means the sum of all qualifying costs necessary to
complete a constructlon pro;ect and documented in an approved construction budget. Qualifying
costs generally mclude on- or, off-site 1mprovements building construction; other reasonable and
customary costs paid o .construct or improve a project, including a general contractor’s fees;
other expenses normally included in a construction contract such as bonding and contractor
insurance; the value 6f the land, determined as the sum of the cost of any improvements to the
land and the lesser of appraised market value or purchase price; interest as provided by this
subparagraph; project costs as provided by this subparagraph; a contingency account to fund
unanticipated overruns; and other development costs such as fees and related pre-development
expenses. Interest expense is a qualifying cost only to the extent it is included in the construction
budget and is calculated based on the projected changes in the loan balance up to the expected
“as-complete” date for owner-occupied non-income-producing commercial real property or the
“as stabilized” date for income-producing real estate. Project costs for related parties, such as

S N e
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developer fees, leasing expenses, brokerage commissions and management fees, are included in
qualifying costs only if reasonable in comparison to the cost of similar services from a third
party. Qualifying costs exclude interest or preferred returns payable to equity partners or
subordinated debt holders, the developer’s general corporate overhead, and selling costs to be
funded out of sales proceeds such as brokerage commissions and other closing costs.

(C) “prospective market value” means the market value opinion determined by an
independent appraiser in compliance with the relevant standards set forth in the Uniform
Standards of Professional Appraisal Practice. Prospective value opinions are intended to reflect
the current expectatlons and perceptions of market participants, based on:avallable data. Two (2)
prospective value opinions may be required to reflect the time frame Aurih ig which development,
construction, or occupancy occur. The prospective market value * '-completed” reflects the real
property’s market value as of the time that development is to;be: cgmpleted The prospective
market value “as-stab1llzed” reﬂects the real property s mﬁrket val of the time the real

property is exposed to the market for lease over a

terms and conditions to other similar real properti€

(2) Policies. A credit union that elects to makea con:

ensure that its commercial loan pollc1es under subsection(c) of this section meets the following
conditions: ; -

(A) qualified personnel r

a review and approval of any line item congtruct OIb dget prior

(B) a requisition and loan dréburseme

he Jedlt union must conduct

osing the loan;
established;

eport by q;g lified personnel who represents the interest of
rt1fies that the work requls1tloned for payment has been sat1sfactor11y
completed, and the remalmng ‘

development loan is sufﬁcrent tolrcomplet

Establlshmg Collateral Values The current collateral value must be established by
haccepted commenmal loan practices and comply with all regulatory requirements.
The collateral syalue depends .on the satisfactory completion of the proposed construction or
renovation where the loan proceeds are disbursed in increments as the work is completed and is
the lesser of the project’s cost:to complete or its prospective market value.

(4) Controls. and- Processes for Loan Advances. A credit union that elects to make a
construction and development loan must have effective commercial loan control procedures in
place to ensure sound loan advances and that liens are paid and released in a timely manner.
Effective controls should include segregation of duties, delegation of duties to appropriate
qualified personnel, and dual approval of loan disbursements.

(g) Commercial Loan Prohibitions.

(1) Ineligible borrowers. A credit union may not grant a commercial loan to the
following:

(A) any senior management employee directly or indirectly involved in the credit
union’s commercial loan underwriting, servicing, and collection process, and any of their
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immediate family members;
(B) any person meeting the requirements of subsection (i) of this section
concerning aggregations and attribution for commercial loans, with respect to persons identified
in subparagraph (A) of this paragraph; or
(C) any director, unless the credit union’s board of directors approves granting
the loan and the borrowing director was recused from the board’s decision making process.

(2) Equity Agreements and Joint Ventures. A credit union may not grant a commercial
loan if any additional income received by the credit union or its senior management employees is
tied to the profit or sale of any business or commercial endeavor that benefits from the proceeds
of the loan. /'f SN

(3) Fees. No director, committee member, volunteer oﬁ'(mal or senior management
employee of a credit union, or immediate family member of ﬁch ctor, committee member,
volunteer official, or senior management employee, may Teteive, tly or indirectly, any
commission, fee, or other compensation in connection vmth any commeng.l loan made by the
credit union. Employees, other than senior managenieht may be pamall mpensated on a
commission or performance based incentive, provnded\the compensatlon is govemhed\-gy a written
policy and internal controls established by the boar_k of dlrectors The board }nust review the
policies and controls at least annually to ensure that .-such eofnpensatlon is nof excessive or
expose the credit union to inappropriate risks that could lead to material financial loss. Loan
origination employees are prohibited fr@m Jeceiving, in connectlon with any commerc1al loan

purposes of this parat,raph compensatlon '1nc 1des'non- .
regarded as pecuniary gain or pecuniary a&vantag 2 'ludmg a beneﬁt to any other person in

whose welfare the beneﬁc1a1 has a direct "‘ substantlal' .mterest but compensation does not

RS

(1) Limits. The aggregate,hm1t on a credit union’s net member business loan balances is
the lesser of 1.75 times the actual net worth of the\ credlt union, or 1.75 times the minimum net
worth required under 12 Us. C:‘Sechor__.i‘ A_‘d(c)(l)(A) For purposes of this calculation,
member busmess loan means an; cpmmer 0an, except that the following commercial loans
are not _miember busmess loans\an(d are not counted toward the aggregate limit on member
busmess loans RN

“ ™. (A) any loan in whlcha federal or state agency (or its political subdivision) fully
insures repayment fully guarantees repayment or provides an advance commitment to purchase
the loan in fulls ’[and] ;

(B). any non-imember commercial loan or non-member participation interest in a
commercial loan made by. another lender, provided the credit union acquired the non-member
loans or participation intérest in compliance with applicable laws and the credit union is not, in
conjunction with one ‘or more other credit unions, trading member business loans to circumvent
the aggregate limit under this subsection[.]; and

(C) any loan that is fully secured by a lien on a 1- to 4- family dwelling.

(2) Exceptions. Any loan secured by a lien on a [1 to 4 family residential property that is
not a member’s primary residence, any loan secured by a lien on a] vehicle manufactured for
household use that will be used for commercial, corporate, or other business investment property
or venture, and any other loan for an agricultural purpose are not commercial loans (if the
outstanding aggregate net member business loan balance is $50,000 or greater), and must be
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counted toward the aggregate limit on a credit union’s member business loans under this
subsection.

(3) Exemption. A credit union that has a federal low-income designation, or participates
in the federal Community Development Financial Institution program, or was chartered for the
purpose of making member business loans, or which as of the date of the Credit Union
Membership Access Act of 1998 had a history of primarily making commercial loans, is exempt
from compliance with the aggregate member business loan limits in paragraph (1) of this
subsection.

(4) Method of Calculation for Net Member Business Loan Balance. For the purposes of
NCUA form 5300 reporting (call report), a credit union’s net member business loan balance is
determined by calculating the sum of the outstanding loan<balance plus any unfunded
commitments and reducing that sum by any portion of the loam secured by shares in the
credit union, by shares or deposits in other financial mstltutrons, or'bya lien on a borrower’s
primary residence; insured or guaranteed by any agencyffoﬁ\theafederal ernment, a state, or
any political subdivision of a state; or subject to an-c vance commitmen ‘k\} purchase by any
agency of the federal government, a state, or any- polmcal subdivision of a ‘state; .05 sold as a
participation interest without recourse and quahﬁ?mg for true sales accountmg der generally
accepted accounting principles. G i &

(i) Aggregation and Attribution for Commercial Loans. ‘
(1) General Rule. A commercialloan or extension ofr edlt to one borrower is attributed

BN i

to another person, and each person will be' ns;dered a borrowet, when: I,

‘sectxon or ‘x
ource of repaYment for each commercxal loan or extension

to or for the benefit of the. other person, other than in a bona ﬁde arm’s length transaction where
the proceedstare used to acqmre property, goods, or services from such other person.
emmon Enterprise.

(A) Descnp’aon A common enterprise is considered to exist and commercial
loans to separate borrowers wﬂl be aggregated when:

' .;-(1) -the expected source of repayment for each loan or extension of credit
is the same for each borrower and neither borrower has another source of income from which the
loan (together with thé ‘borrower’s other obligations) may be fully repaid. An employer will not
be treated as a source of repayment under this subparagraph because of wages and salaries paid
to an employee, unless the standards of clause (ii) of this subparagraph are met:

(ii) the loans or extension of credit are made:
(I) to borrowers who are related directly or indirectly through
control as defined by subsection (a) of this section; and
(IT) substantial financial interdependence exists between or among
the borrowers. Substantial financial interdependence is deemed to exist when fifty (50) percent
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or more of one borrower’s gross receipts or gross expenditures (on an annual basis) are derived
from transactions with the other borrower. Gross receipts and expenditures include gross
revenues/expenses, intercompany loans, dividends, capital contributions, and other similar
receipts or payments;

(iii) separate persons borrow from a credit union to acquire a business of
enterprise of which those borrowers will own more than fifty (50) percent of the voting securities
of voting interest, in which case a common enterprise is deemed to exist between the borrowers
for purposes of combining the acquisition loans; or

(iv) the Department determines, based upon an eyaluation of the facts and
circumstances of particular transactions, that a common enterprise ex1§ts**\

(B) Commercial Loans to Certain Entities. A commermal loan or extension of
credit: .//\ N

@) to a partnership or joint venture §s considered to be a commercial
loan or extension of credit to each member of the partl;rershu}\or joint enture. Excepted from
this subdivision is a partner or member who: is not.leld generally llable the terms of the
partnership or membership agreement or by apphcable law, for the debts ctions of the
partnership, joint venture, or association, provided those terms. are valid agamst“thlrd parties
under applicable law; and has not otherwise agreed to: guaran?ee or be personallf liable on the
loan or extension of credit.

(ii) to a member of a partnershl]:oe ‘joint venture, or association is
generally not attributed to the partnershlp, Jmnt_;venture or assogiations, or to other members of
the partnership, joint venture, or association, exceptas otherw1se prowded by paragraphs (2) and
(3) of this subsection, provided that a commercral To 0T gxtension of credit made to a member
of a partnership, joint venture or assoc1atlon\\for the pirfp e -6f purchasing an interest in the
partnership, joint venture oi' aSsocratlon is \a ibuted to'- the partnership, joint venture or
association. :

© - Guarantors and Accomrnodatron Parties. The derivative obligation of a
drawer, endorser, or guarantor of a commercial loan or extension of credit, including a
contingent obligation to purchase co]lateral that—secures a commercial loan, is aggregated with
other direct commerclal loans ot extensions 6f* efedit to such a drawer, endorser, or guarantor.

()] Commercial Loans. to One’ Borrower Limit. The total aggregate dollar amount of
commerclal loans by a credlt union to *any borrower at one time may not exceed the greater of
fifteen 15y percent of the: eredlt umon s net worth or $100,000, plus an additional ten (10)
percent of\t‘he ‘credit union’s’ net worth if the amount that exceeds the credit union’s fifteen (15)
percent general lmut is fully Secured at all times with a perfected security interest in readily
marketable collateral _Any insured or guaranteed portion of a commercial loan made through a
program in which a ffederal or state agency (or its political subdivision) insures repayment,
guarantees repayment o “provides an advance commitment to purchase the commercial loan in
full, is excluded from this limit.

k) Finance Code Limitation. In addition to the other limitations of this section, a credit
union may not make a loan to a member or a business interest of the member if the loan would
cause the aggregate amount of loans to the member and the member's business interests to
exceed an amount equal to 10 percent of the credit union's total assets as provided by TEX. FIN.
CODE §124.003.

()] Commercial Loans Regarding Federal or State Guaranteed Loan Programs. A credit
union may follow the loan requirements and limits of a guaranteed loan program for loans that
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are part of a loan program in which a federal or state agency (or its political subdivision) insures
repayment, guarantees repayment, or provides an advance commitment to purchase the loan in
full if that program has requirements that are less restrictive than those required by this section.
(m) Transitional Provisions.

(1) Waivers. Upon the effective date of this section, any waiver approved by the
Department concerning a credit union’s commercial lending activity is rendered moot, except for
waivers granted for the commercial loan to one borrower limit. Borrowing relationships granted
by waivers will be grandfathered however, the debt associated with those relationships may not
be increased.

(2) Administrative Constraints. Limitations or other conditions imposed on a credit
union in any written directive from the Department are unaffected by the adoption of this section.
As of the effective date of this section, all such limitations or other conditions remain in place
until such time as they are modified by the Department.

[(n) Effective Date. This section takes effect on January 1, 2017].
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PLASTIC CARDS

C. (b)@ Discussion, Consideration, and Possible Vote to
Recommend that the Credit Union Commission Take Action to

Approve for Publication and Comment the Proposed Amendments to 7
TAC Section 91.712 Concerning Plastic Cards.

BACKGROUND: The purpose of the proposed amendments is to
implement changes resulting from the Commission’s review of Chapter 91,
Subchapter G under the Texas Government Code Section 2001.039. The
proposed amendments would update a requirement to recognize the
advancement of electronic communications. In specific, it would permit a
plastic card to be activated by logging on to the card issuer/processor’s
website to go through a member verification process.

RECOMMENDED ACTION: The Committee’s recommendation will be
discussed at the meeting.

NOTE: Coming upon a recommendation from the Rules Committee, a
Standing Committee of the Commission, no second is needed to consider
and vote on the issue.
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TITLE 7. BANKING AND SECURITIES
Part 6. Credit Union Department

Chapter 91. General Rules

Subchapter G. Lending Powers

The Credit Union Commission (the Commission) proposes amendments to 7 TAC, Chapter 91,
Subchapter G, Section 91.712, concerning plastic cards. The amended rule is proposed to update
requirements to recognize the advancement of electronic communication.

In general, the purpose of the proposal regarding Section 91.712 is to implement changes resulting
from the Commission’s review of the Chapter 91, Subchapter G under Texas Government Code,
Section 2001.039. The notice of intention to review 7 TAC Chapter 91, Subchapter G, was
published in the Texas Register on April 20, 2018 (43 TexReg 2455). The agency did not receive
any comments on the notice of intention to review.

The proposed amendments to paragraph (a), subparagraph (1) would allow a plastic card to be
activated by logging on to the card issuer/processor’s website to go through a member verification
process.

STATE AND LOCL GOVERNMENTS

Harold E. Feeney, Commissioner, has determined that for each year of the first five years the rule
changes are in effect there will be no fiscal implications for state or local government as a result
of enforcing or administering the rule changes.

STATEMENT OF PUBLIC COST AND BENEFITS

Mr. Feeney has also determined that for each year of the first five years the rule changes are in
effect, the public benefits anticipated as a result of the changes will be that the commission’s rules
will more accurately reflect the way plastic cards may be activated. There will be no anticipated
cost to persons who are required to comply with the proposed amendments. There will be no
adverse economic effect on small businesses, micro-businesses, or rural communities, as compared
to large businesses. There is no economic cost anticipated to the credit union system or to
individuals required to comply with the rule changes as proposed.

SMALL AND MICRO BUSINESSES AND RURAL COMMUNITIES

Mr. Feeney has also determined that for each year of the first five years the rule changes are in

effect, there will be no adverse economic effect on small businesses, micro-businesses, or rural

communities. There is no economic cost anticipated to the credit union system or to individuals
required to comply with the rule changes as proposed.
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GOVERNMENT GROWTH IMPACT STATEMENT

Except as may be described below to the contrary, for each year of the first five years that the
rules will be in effect, the rules will not:

e Create or eliminate a government program;

e Require the creation of new employee positions or the elimination of existing employee
positions;
Require an increase or decrease in future legislative appropriations to the agency;
Create new regulations;
Expand, limit, or repeal an existing regulation;
Increase fees paid to the department;
Increase or decrease the number of individuals subject to the rule’s applicability; or
Positively or adversely affect this state’s economy.

Written comments on the proposed amendments may be submitted in writing to Harold E.
Feeney, Commissioner, Credit Union Department, 914 East Anderson Lane, Austin, Texas
78752-1699 or by email to CUDMail@cud.texas.gov. To be considered, a written comment must
be received on or before 5:00 p.m. on the 31st day after the date the proposal is published in the
Texas Register. At the conclusion of business on the 31* day after the proposal is published in
the Texas Register, no further written comments will considered or accepted by the commission.

The rule changes are proposed under Texas Finance Code, Section 15.402(b-1), which authorizes
the Commission to adopt reasonable rules for administering Title 3, Subchapter D of the Texas
Finance Code, and under Texas Finance Code Section 124.001, which authorizes the
Commission to adopt rules regarding loans to members.

The statutory provisions affected by the proposed amendments are contained in Texas Finance
Code Section 15.402 and in Finance Code Chapter 124.
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§91.712. Plastic Cards.

(a) Definitions. The following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.

0)) Card Activation — process of sending new plastic cards from the issuer to the
legitimate cardholder in an “inactive” mode and making the card usable. [Once the legitimate
cardholder receives the card, they] Upon receiving the card, the legitimate cardholder must call or
log on to the issuer/processor’s website [the issuer-processor] and go through a member verification
process before the card is “activated”.

) Card Security Code — a set of unique numbers encoded on the magnetic strip of
plastic cards used to combat counterfeit fraud.

(3)  Neural Network — a computer program that monitors usage patterns of an account
and typical fraud patterns. The program analyzes activity to determine fraud risk scores to detect
potentially fraudulent activity.

“4) Plastic Cards — includes credit cards, debit cards, automated teller machine
(ATM) or specific network cards; and predetermined stored value and smart cards with micro-
processor chips.

(b) Credit cards. A credit union may issue credit cards in accordance with the credit union’s
written policies, which shall include at a minimum:

(1)  Credit policies to set individual limits for credit card accounts:

(2) A process for reviewing each member’s payment and/or credit history
periodically for the purpose of determining risk; and

3) The credit underwriting standards for each type of card program offered.

(c) Program Review.

(D A credit union shall review, on at least an annual basis, its plastic card program with
particular emphasis on:

(A)  The amount of losses caused by theft and fraud;

(B)  The loss prevention measures (and their adequacy) currently employed by

the credit union;

(C)  The availability and possible implementation of other loss prevention
measures such as card activation, card security codes, neural networks, and other evolving
technology; and

(D) A cost benefit analysis of supplemental insurance coverage for theft and
fraud related losses.

2 The review shall be documented in writing, with any approved changes to the plastic
card program being entered into the minutes of the board meeting.
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COMPLAINT NOTIFICATION

C. MmO Discussion, Consideration, and Possible Vote to
Recommend that the Credit Union Commission Take Action to
Approve for Publication and Comment the Proposed Amendments to 7
TAC Section 91.121 Concerning Complaint Notification.

BACKGROUND: The Sunset Advisory Commission utilizes a Licensing
and Regulation Model in evaluating licensing and regulatory agencies. One
of the standard reflected in this Model is that an agency’s procedures for
dealing with complaints should be guided by comprehensive rules covering
all phases of the process, including receipt, investigation, adjudication,
dismissal or closure, and disclosure to the complaint parties. It is our
understanding the Model indicates that detailed rules documenting all
phases of complaint investigations help policymaking bodies set
expectations and check results for appropriate and fair actions with both the
public and licensees. In addition, consistent complaint rules and reporting
procedures should also improve oversight by allowing comparisons to
identify concerning trends or best practices among similar regulatory
programs.

While the Department has previously prepared public interest information
describing procedures for filing and resolving complaints, the purpose of
the proposed amendments is intended to be explanatory in nature and
generally relate to four areas: (1) how to file a complaint with the
Department, (2) how a complaint is handled after receipt, (3) the authority
of the Department in reviewing complaints, and (4) the privacy of
information provided in a complaint.

RECOMMENDED ACTION: The Committee’s recommendation will be
discussed at the meeting.

NOTE: Coming upon a recommendation from the Rules Committee, a
Standing Committee of the Commission, no second is needed to consider
and vote on the issue.
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Title 7. BANKING AND SECURITIES
Part 6. Credit Union Department
Chapter 91, Section 91.121 Complaint Notification

The Credit Union Commission (the Commission) proposes amendments to 7 TAC, Chapter 91,
Section 91.121 concerning complaint notification. The purpose of the proposed amendments is to
implement Finance Code Section 15.409, which provides that the Commission shall maintain a
system to promptly and efficiently act on complaints filed with the Credit Union Department
(Department).

The proposed rule changes are intended to be explanatory in nature and generally relate to four
areas: (1) how to file a complaint with the Department, (2) how a complaint is handled after
receipt, (3) the authority of the Department in reviewing complaints, and (4) the privacy of
information provided in a complaint.

The proposed amendments to paragraph (a) delineate the purpose of the section.

The proposed new paragraph (c) describes the Department’s process for filing, receipt and
handling of complaints.

The proposed new paragraph (d) explains the circumstances under which a complaint may be
closed with no action by the Department beyond its review.

The proposed new paragraph (e) makes clear that any information provided with a complaint will
be used in investigating a complaint and that personal, confidential, or sensitive information
should not be included with the complaint.

STATE AND LOCAL GOVERNMENTS

Harold E. Feeney, Commissioner, has determined that for the first five-year period that the rule
changes are in effect there will be no fiscal implications for state and local government as a
result of enforcing or administering the rule changes.

STATEMENT OF PUBLIC COST AND BENEFITS

Mr. Feeney has also determined that for each year of the first five years the rules are in effect,
the public will benefit from the adoption of the proposed amendments because they will have
access to information which will assist them in making complaints and will allow a better
understanding of the process by which complaints are reviewed by the Department. There will
be no anticipated cost to persons who are required to comply with the proposed amendments.
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SMALL AND MICRO BUSINESSES AND RURAL COMMUNITIES

Mr. Feeney has also determined that for each year of the first five years the rule changes are in

effect, there will be no adverse economic effect on small businesses, micro-businesses, or rural
communities. There is no economic cost anticipated to the credit union system or to individuals
required to comply with the rule changes as proposed.

GOVERNMENT GROWTH IMPACT STATEMENT

Except as may be described below to the contrary, for each year of the first five years that the
rules will be in effect, the rules will not:

e Create or eliminate a government program;

e Require the creation of new employee positions or the elimination of existing employee
positions;
Require an increase or decrease in future legislative appropriations to the agency;
Create new regulations;
Expand, limit, or repeal an existing regulation;
Increase fees paid to the department;
Increase or decrease the number of individuals subject to the rule’s applicability; or
Positively or adversely affect this state’s economy.

Written comments on the proposed amendments may be submitted to Harold E. Feeney,
Commissioner, Credit Union Department, 914 East Anderson Lane, Austin, Texas 78752-1699
or by email to CUDMail@cud.texas.gov. To allow the Commission sufficient time to fully
address all the comments it receives, all comments must be received on or before 5:00 p.m. on
the 31% day after the date the proposal is published in the Texas Register.

The rule changes are proposed under Texas Finance Code, Section 15.402, which authorizes the
Commission to adopt reasonable rules for administering Texas Finance Code Title 2, Chapter 15
and Title 3, Subchapter D.

The statutory provision affected by the proposed amendments is Texas Finance Code, Section
15.409, regarding consumer information and complaints.
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§91.121. Complaint Notices and Procedures [Notification].

() Purpose. This section implements Finance Code §15.409, which requires the Department
to maintain a system to promptly and efficiently act on each complaint filed with the
Department. [(a) Definition. For purposes of this section “required notice” means a notice in
the form set forth or provided for in subsection (b)(1) of this section].

(b) Required Notice.

(1)  Credit unions must provide their members with a notice that substantially conforms
to the language and form of the following notice in order to let its members know how to file
complaints:

“If you have a problem with the services provided by this credit union, please contact us at:

(Your Name) Credit Union

Mailing Address
Telephone Number or e-mail address

The credit union is incorporated under the laws of the State of Texas and under state law is
subject to regulatory oversight by the Texas Credit Union Department. If any dispute is not
resolved to your satisfaction, you may also file a complaint against the credit union by
contacting the Texas Credit Union Department through one of the means indicated below:
In Person or U.S. Mail: 914 East Anderson Lane, Austin, Texas 78752-1699, Telephone
Number: (512) 837-9236, Facsimile Number: (512) 832-0278; email:
complaints@cud.texas.gov, Website: www.cud.texas.gov.

(2)  The title of this notice shall be “COMPLAINT NOTICE” and must be in all capital
letters and boldface type.

(3)  The credit union must provide the notice as follows:

(A) In each area where a credit union typically conducts business on a face-to-
face basis, the required notice must be conspicuously posted. A notice is deemed to be
conspicuously posted if a member with 20/20 vision can read it from the place where he or she
would typically conduct business or if it is included in plain view on a bulletin board on which
required communications to the membership (such as equal housing posters) are posted.

(B) If a credit union maintains a website, the required notice or a link to the
required notice must be conspicuously posted on the homepage of the website.

(C) If a credit union distributes a newsletter, it must include the notice on
approximately the same date at least once each year in any newsletter distributed to its members.

(D)  If a credit union does not distribute a newsletter, the notice must be included
with any privacy notice the credit union is required to provide or send its members.

(©) Filing, receipt, and handling of complaints.

(1) _The Department shall make available, on its public website (www.cud.texas.gov) and
at its office, information on how to file a complaint.

(2) A person who alleges that a credit union has committed an act, or failed to perform at
act that may constitute a violation of the Texas Credit Union Act or Department rules may file a
complaint in writing with the Department. The complainant may complete and submit to the

Department the complaint form the Department maintains at the Department’s office and on its
public website, or the complainant may submit a complaint in a letter that addresses the matters
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covered by the complaint form. At a minimum, all complaints should contain information
necessary for the proper processing of the complaint by the Department, including, but not
limited to:

(A) Complainant’s name and how the complainant may be contacted;
(B) Name and address of the credit union against whom the complaint is made;
(C) A brief statement of the nature of the complaint and relevant facts, including
names of persons with knowledge, times, dates, and location: and
(D) Copies of any documents or records related to the complaint. (original records
should not be sent with a complaint.)
(3) _Anonymous complaints may be accepted by the Department, but the lack of a witness

or the inability of the Department to secure additional information from the anonymous
complainant may result in the Department’s inability to secure sufficient evidence to pursue
action against a credit union.

(4) The Department will review all complaints to determine whether they are within the
Department’s jurisdiction or authority to resolve, and will send an acknowledgement letter to the
complainant within five (5) business days of receipt of a complaint. At least quarterly until final
disposition of the complaint, the Department shall provide status updates to the complainant and
respondent credit union, orally or in writing.

(5) Upon determining that a complaint is within the Department’s jurisdiction, the
Department will inform the credit union respondent of the complaint and will request a written
response from the credit union. Along with a request for response, the Department will transmit
to the credit union a copy of the complaint and any attachments. Within fifteen (15) days from
the date of the request for response, unless the period is extended by the Department, the credit
union shall provide a substantive response and set forth the credit union’s position with respect
to the allegations in the complaint, which shall include all data, information and documentation
supporting its position, or a description of corrective measures taken or intended to be taken.
The Department may request and the complainant and respondent shall provide to the
Department additional information or further explanation at any time during the review of the
complaint. ~

(6) Once the Department has received the documentation from both parties, the
Department will review the information and will process the complaint in accordance with the
rules of the Department. The Department will advise both parties in writing of the final

disposition of the complaint.
(7)_The Department shall maintain a file on each complaint filed with the agency. The

file shall include:
(A)_the name of the complainant;
(B) the date the complaint is received by the Department:
(C)_the subject matter of the complaint;
(D) a summary of the results of the review of the complaint; and
(E) an explanation of the reason the file was closed, if the Department closed the

file without taking action other than to review the complaint.

(8) The Department will maintain a database of complaints in order to identify trends or
issues related to violations of state laws under the Department’s jurisdiction.
(d) Complaints Closed with No Action Beyond Review. Certain complaints and disputes

may be closed with no action taken other than to review the complaint. Such complaints may
include those that are not within the Department authority to investigate or adjudicate, and which
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may be referred to as non-jurisdictional complaints. The Department, for example, will not
address complaints concerning contractual matters or internal credit union practices that are not
governed by the statutes or rules that the Department implements or enforces. The Department
also may close without taking action other types of complaints, including undocumented factual
disputes between a person and a credit union and complaints involving matters that are the
subject of a pending lawsuit. The Department does not offer legal assistance and cannot
represent individuals in settling claims or recovering damages. The Department does not own,
operate, or control credit unions, and the Department does not establish their operating policies
and procedures. Therefore, the Department may close without taking action complaints
concerning the range of services a credit union offers, complaints about bad customer service,

and disagreements over specific credit union policies, practices, or procedures, or about other
matters that are not governed by a law or rule under the Department’s jurisdiction. The

Department will inform the complainant and respondent credit union when a complaint is closed

with no action taken, and will inform them of the reason for closing the case.

(e) Privacy. The information collected from complainants and respondents is solicited to
provide the Department with information that is necessary and useful in reviewing complaints
received from persons regarding their interactions with a credit union. A complainant is not

required to give the Department any information; however, without such information, the
Department’s ability to complete a review, to investigate, or to prosecute a matter may be

hindered. It is intended that the information a person provides to the Department will be used

within the Department and for the purpose of investigating and prosecuting a complaint. A
person should not include personal or confidential information such as social security, credit
card, or account numbers, or dates of birth when corresponding with the Department. If it is
necessary to supply a document that contains personal or confidential information, the

information should be redacted before the document is submitted to the Department.
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DEBT CANCELLATION PRODUCTS; FEDERAL PARITY

C. (b)(6) Discussion, Consideration, and Possible Vote to
Recommend that the Credit Union Commission Take Action to
Approve for Publication and Comment the Proposed Amendments to 7
TAC Section 91.403 Concerning Debt Cancellation Products; Federal
Parity.

BACKGROUND: A debt cancellation product is an optional term in a
consumer credit agreement that is designed to protect a borrower from
defaulting on a loan or paying late fees. Under a debt cancellation product,
the borrower voluntarily agrees to pay an additional fee to the credit union
in exchange for the credit union’s promise to cancel or temporarily suspend
payments on the debt. These products may be offered contemporaneously
with the underlying credit transaction or after a loan has been closed.

The Texas Department of Insurance has long classified debt cancellation
products as insurance, however, the Legislature has not given that agency
the authority to license credit unions as underwriters with respect to these
products. During the 78" Legislative Session, the Legislature did pass and
the governor signed legislation that amended Subtitle B, Title 4 of the
Finance Code to carved out a class of lenders who could underwrite debt
cancellation products under similar terms and conditions as such products
may be offered by a bank. The Texas Credit Union Act (Act), however,
specifically provides that the provisions Subtitle B, Title 4 do not apply to
loans or extensions of credit written under the Act.

The Department of Insurance has previously acknowledged interpretive
ruling issued by the National Credit Union Administration (NCUA) that
found that federal credit unions have the legal authority to underwrite debt
suspension products as principal and the agency has indicated that it will not
challenge these ruling with respect to the power of federal credit unions
under their enabling statutes to underwrite these products. Although NCUA
has subsequently codified its legal opinions with revisions to Part 721 of its
Rules and Regulation (Incidental Powers), the agency has chosen not to
adopt comprehensive regulations that govern debt cancellation products but
has instead directed federal credit union to review the Office of the
Comptroller of the Currency (OCC) rule on debt cancellation programs, 12
C.F.R. Part 37, for guidance as to best practices in the industry regarding
these programs.
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Beyond the OCC’s rule, the Federal Reserve Board issued regulations under
the Truth in Lending Act, which creditors must follow when offering debt
cancellation products. The Federal Reserve Board’s Regulation Z, which
largely adopted the principles contained in the OCCs rules, requires several
disclosure related to debt cancellation products that apply to debt protection
offerings for personal, family, or household purposes, regardless of creditor.

A credit union may invoke the powers of a federal credit union pursuant to
Finance Code Section 123.003 (Enlargement of Powers). These are powers
specifically granted to a credit union by the Texas Legislature. Thus, by
invoking “federal parity” or the enlargement of powers’ provision, a credit
union may assume the incidental powers of a federal credit union. A credit
union may invoke and rely upon the determination of the NCUA that
offering debt cancellation products is an incidental power not subject to
Department of Insurance regulation.

The Department has been invested by the Texas Legislature with the plenary
authority to regulate and examine credit unions to assure their safety and
soundness and protect their members, including review of how each credit
union exercises their respective incidental powers.

Therefore, the Commission still has authority to regulate the offering and
administration of debt cancellation products in the interest of safety and
soundness and protecting consumers.

The proposed amendments will update the standards governing debt
cancellation products in order to clarify the expectation for credit unions
that offer such products to their members. More specifically, the proposed
changes to:

1. subsection (a) make clear that credit unions must comply with the
Truth in Lending Act (15 U.S.C. 1601) and the applicable provisions
of Regulation Z (12 C.F.R. Part 226);

2. subsection (b) removes.language that could be construed to prohibit
the offering of a no refund debt cancellation product in a manner that
is permitted for federal credit unions; and

3. new subsection (f) adopt and incorporate by reference the guidance
issued by NCUA in its Letter to Federal Credit Unions No. 03-FCU-
06 and directs credit unions to look to 12 C.F.R. Part 37, for guidance
as to best practices related to the offer and sale of debt cancellation
products.
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RECOMMENDED ACTION: The Committee’s recommendation will be
discussed at the meeting.

NOTE: Coming upon a recommendation from the Rules Committee, a
Standing Committee of the Commission, no second is needed to consider
and vote on the issue.
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TITLE 7. BANKING AND SECURITIES
Part 6. Credit Union Department

Chapter 91. General Rules

Subchapter D. Powers of Credit Unions

The Credit Union Commission (the Commission) proposes amendments to 7 TAC, Chapter 91,
Subchapter G, Section 91.403, concerning debt cancellation products consistent with competitive
parity with federal credit unions. The amended rule is proposed to update standards governing
debt cancellation products to encourage credit unions to provide such products consistent with
safe and sound credit union practices and subject to appropriate consumer protections.

A debt cancellation product is a loan term or a contractual arrangement modifying loan terms
linked to a credit union’s extension of credit, under which the credit union agrees to cancel or
suspend all or part of a member’s obligation to repay an extension of credit from that credit
union upon the occurrence of a specified event. A debt cancellation product includes a debt
cancellation contract (DCC) and a debt suspension agreement (DSA).

The Department has long opined that credit unions may enter into debt cancellation contracts to
the same extent as federal credit unions. Interpretive rulings issued by the National Credit Union
Administration (NCUA) found that a federal credit union may sell debt cancellation products to
its member as an activity that is incidental to federal credit union’s express power of lending.
NCUA codified this authority when it adopted its incidental powers regulation, which expressly
noted debt cancellation and debt suspension agreements as permissible loan-related products (12
C.F.R. Section 721.3(g)). Pursuant to the authority set forth in Finance Code §123.003, relating
to enlargement of powers and parity, a credit union may offer debt cancellation products. In
addition, debt cancellation products are deemed to be loan products and not insurance products.
The fee that may be charged with the sale of a debt cancellation is also authorized by Finance
Code §124.101, relating to borrower payment of loan expenses.

The proposed amendments to subsection (a) clarify that credit unions must comply with the
Truth in Lending Act (15 U.S.C. 1601 and the applicable provisions of Regulation Z (12 C.F.R.
Part 226). The proposal also makes clear that a credit union’s authority to offer debt cancellation
products for a fee is based upon the authority set forth in Finance Code Sections 123.003 and
124.101.

The proposed amendments to subsection (b) removes language that could be construed to
prohibit the offering of a no-refund debt cancellation product because such products are
permitted for federal credit unions. The amendment reflects an effort to preserve and promote
parity with federal credit unions. The amendment clarifies that if the debt cancellation product
does provide for a refund of unearned fees, the unearned fees must be calculated using a method
that produces a result at least as favorable to the member as the actuarial method.
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New subsection (f) designates certain standards that credit unions should look to for guidance
and apply as best practices with respect to the offer and sale of debt cancellation products. The
Commission believes that guidance is necessary to facilitate members’ informed choice about
whether to purchase debt cancellation products and to discourage inappropriate or abusive sales
practices. In addition, the guidance promotes safety and soundness by encouraging credit unions
that provide these products to maintain adequate loss reserves. The proposed rule reflects the
Commission’s expectation that debt cancellation products will be offered in a safe and sound
manner and consistent with appropriate consumer protections. The National Credit Union
Administration (NCUA) has provided as guidance to federal credit unions, the requirements set
forth in the rules of the U.S. Office of the Comptroller of the Currency (12 C.F.R. Part 37),
related to DCCs and DSAs. The Commission adopts and incorporates by reference the guidance
issued by NCUA in its Letter to Federal Credit Unions No. 03-FCU-06. The Commission also
directs credit unions to look to 12 C.F.R. Part 37, for guidance as to best practices related to the
offer and sale of debt cancellation products.

STATE AND LOCAL GOVERNMENTS

Harold E. Feeney, Commissioner, has determined that for each year of the first five years the
rule changes are in effect there will be no fiscal implications for state or local government as a
result of enforcing or administering the rule changes.

STATEMENT OF PUBLIC COST AND BENEFITS

Mr. Feeney has also determined that for each year of the first five years the rule changes are in
effect, the public benefits anticipated as a result of the changes will be clear guidance on best
practices by credit unions may implement that are safe and sound and that afford consumer
protection with regard to the offer and sale of debt cancellation products. There will be no
anticipated cost to persons who are required to comply with the proposed amendments. There is
no economic cost anticipated to the credit union system or to individuals required to comply with
the rule changes as proposed.

SMALL AND MICRO BUSINESSES, LOCAL ECONOMY, AND RURAL COMMUNITIES

Mr. Feeney has also determined that for each year of the first five years the rule changes are in
effect, there will be no adverse economic effect on small businesses, micro-businesses, local
economy, or rural communities. There is no economic cost anticipated to the credit union system
or to individuals required to comply with the rule changes as proposed.

GOVERNMENT GROWTH IMPACT STATEMENT
Except as may be described below to the contrary, for each year of the first five years that the

rules will be in effect, the rules will not:
e (Create or eliminate a government program;
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e Require the creation of new employee positions or the elimination of existing employee
positions;

Require an increase or decrease in future legislative appropriations to the agency;
Create new regulations;

Expand, limit, or repeal an existing regulation;

Increase fees paid to the department;

Increase or decrease the number of individuals subject to the rule’s applicability; or
Positively or adversely affect this state’s economy.

Written comments on the proposed amendments may be submitted in writing to Harold E.
Feeney, Commissioner, Credit Union Department, 914 East Anderson Lane, Austin, Texas
78752-1699 or by email to CUDMail@cud.texas.gov. To be considered, a written comment must
be received on or before 5:00 p.m. on the 31st day after the date the proposal is published in the
Texas Register. At the conclusion of business on the 31* day after the proposal is published in
the Texas Register, no further written comments will considered or accepted by the commission.

The rule changes are proposed under Finance Code, Section 15.402, which authorizes the
Commission to adopt reasonable rules for administering Finance Code Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code, and under Finance Code Sections 123.003 and
124.001, which authorizes the Commission to adopt rules regarding loans to members.
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§91.403. Debt Cancellation Products; Federal Parity; Adoption by Reference.

(a) Authority. Provided it complies with this section, the Truth in Lending Act (15 U.S.C.
1601), and the applicable provisions of Regulation Z (12 C.F.R. Part 226), a credit union may

offer any debt cancellation product, including a debt cancellation contract (DCC) and a debt
suspension agreement (DSA), a federal credit union is permitted to offer. For the purposes of

this section, a debt cancellation product is a two-party agreement between the credit union and
the member under which the credit union agrees to waive, suspend, defer, or cancel all or part of
a member’s obligation to pay an indebtedness under a lease, loan, or other extension of credit
upon the occurrence of a specified event. Debt cancellation products are considered loan
products governed by this section and applicable provisions of the Finance Code, not insurance
products and, consequently, are not regulated by the Texas Department of Insurance. The credit
‘union may offer debt cancellation products for a fee pursuant to the authority set forth in Finance
Code §123.003, relating to enlargement of powers and parity and the authority federal credit
unions have to offer such products; the fee also is authorized by Finance Code §124.101, relating
to borrower payment of loan expenses. If the debt cancellation product is offered for a fee
[basis], the [then] member’s participation in the debt cancellation program must be optional, and
the member must be informed of the fee and that participation is optional.
(b) Anti-tying and Refund Rules. For any debt cancellation product offered by a credit
union:

€9 The credit union may not extend credit nor alter the terms or conditions of an
extension of credit conditioned upon the member entering into a debt cancellation product with
the credit union; and

) If the debt cancellation product provides for a refund of unearned fees, the [The debt
cancellation product must provide for refunding or crediting to the member any unearned fees
resulting from termination of the member’s participation in the product, whether by prepayment of
the extension of credit or otherwise. Any] unearned fees must be calculated using a method that
produces a result at least as favorable to the member as the actuarial method. Before the member
purchases the debt cancellation product, the credit union must state in writing that the purchase of
the debt cancellation product is optional, the conditions for and method of calculating any refund of
the debt cancellation fee, including when fees are considered earned by the credit union, and that the
member should carefully review all of the terms and conditions of the debt cancellation agreement
prior to signing the agreement.
() Notice to Department. A credit union must notify the commissioner in writing of its intent
to offer any type of debt cancellation product at least 30 days prior to the product being offered to
members. The notice must contain a statement describing the type(s) of debt cancellation product(s)
that the credit union will offer to its membership.
(d) Risk Management and Controls. Before offering any debt cancellation products, each
credit union’s board of directors, shall adopt written policies that establish and maintain effective
risk management and control processes for these products. Such processes include appropriate
recognition and financial reporting of income, expenses, assets and liabilities, and appropriate
treatment of all expected and unexpected losses associated with the products. A credit union should
also assess the adequacy of its internal control and risk mitigation activities in view of the nature
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and scope of its debt cancellation program. In addition, the policies shall establish reasonable fees,
if any, that will be charged, the appropriate disclosures that will be given, and the claims processing
procedures that will be utilized.

(e) For purposes of this section “actuarial method” means the method of allocating payments
made on a debt between the amount financed and the finance charge pursuant to which a payment is
applied first to the accumulated finance charge and any remainder is subtracted from, or any
deficiency is added to, the unpaid balance of the amount financed.

[63) Best Practices. The Commission seeks to preserve and promote parity with regard to
federal credit unions, foreign credit unions, and other depository institutions, as referenced in
Finance Code §§15.402(b-1) and 123.003. The National Credit Union Administration (NCUA

has provided as guidance for federal credit unions the standards set forth in the rules of the U.S.

Office of the Comptroller of the Currency (OCC), related to DCCs and DSAs. The Commission,
therefore, adopts by reference the guidance issued by NCUA in May 2003 (Letter No. 03-FCU-

06). Credit unions should also look to OCC’s rules, codified at 12 C.F.R. Part 37. for guidance

as to best practices in the industry regarding the offer and sale of DCCs and DSAs. A copy of
the NCUA letter and of the OCC rules may be obtained on the Department website at:

www.cud.texas.gov.
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NCUA LETTER TO FEDERAL CREDIT UNIONS

NATIONAL CREDIT UNION ADMINISTRATION
1775 Duke Street, Alexandria, VA

DATE: May 2003 LETTER NO.: 03-FCU-06
TO: Federal Credit Unions

SUBJ: Debt Cancellation and Suspension Programs

ENCL: Debt Cancellation/Suspension Program Questionnaire
Dear Board of Directors:

Recently, NCUA examiners were provided with the enclosed questionnaire in an effort to
assist them in evaluating Debt/Cancellation Suspension (DCS) programs. This
information may be helpful as you evaluate your current DCS or proposed program. The
questionnaire is available on the NCUA website at:

http://www.ncua.qov/Resources/Documents/LFCU2003-06 ENC .pdf

A brief overview of the operational and potential legal issues associated with DCS
programs follows as well as recommended accounting for such programs.

Background and Operational Risks

Debt cancellation or debt suspension products are loan terms or contractual arrangements.
These agreements provide for cancellation or suspension of all or part of the member’s
obligation to repay a loan if a specified event occurs, usually the borrower’s death or
disability. These products differ from credit life insurance because they do not involve the
sale of a third-party insurer’s products to the member.

The revisions made to NCUA Rules and Regulations Part 721 codify NCUA legal opinions
which provide that federal credit unions may establish DCS programs. These programs
have certain inherent risks and should be evaluated prior to implementation.

While debt cancellation is a form of self-insurance, credit insurance is a three-party
contract in which an insurance company takes on the underwriting risk. DCS programs,
therefore, can pose a greater potential risk. Due to the increased risk, examiners will be
reviewing DCS programs differently than credit insurance products, such as credit life and
disability.
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Debt cancellation products can vary widely by the types of loans and triggering events
covered under the terms of the DCS agreement. They can provide for cancellation of all or
part of the member's debt upon the occurrence of certain events, such as death, disability,
involuntary unemployment, or the total loss of a vehicle. They can also defer all or a portion
of monthly payments. Programs could also be established which share qualities of both
cancellation and suspension approaches. The benefits can be provided monthly orin a
lump sum, and the duration of benefits can be limited or cover the entire loan term. For
example, a Guarantee Auto Protection program pays any remaining balance after
application of insurance settlements when the member’s collateral is destroyed or stolen.
Fees for DCS programs are assessed either as a lump sum or in periodic installments.

Credit unions are expected to adhere to safety and soundness principles when managing
the risks associated with DCS programs. Likewise, credit unions should establish and
maintain effective risk management and control processes over DCS programs. Such
processes include appropriate recognition and financial reporting of income, expenses,
assets and liabilities, and appropriate treatment of all expected and unexpected losses
associated with the products. ‘Credit unions also should assess the adequacy of internal
control and risk mitigation activities in view of the nature and scope of DCS programs.
Examiners will determine that the credit union’s methodologies support participation in
DCS programs, as well as policies and procedures for these supporting processes are
appropriate.

While stop-loss insurance coverage is not legally required under NCUA Rules and
Regulations, credit unions may want to consider such coverage from a third party provider
as an appropriate means to effectively manage risk. For credit unions with liability
insurance coverage, regardless of the amount, credit union management must have
procedures in place to evaluate the third party who provides the coverage. NCUA Letter to
Credit Unions 01-CU-20, Due Diligence Over Third Party Service Providers, should be
used as guidance for both federal and state-chartered credit unions.

Legal Issues and Compliance Risk

At least one court has established that a debt cancellation agreement is not an insurance
product regulated by state insurance regulators. It is, in fact, a two-party contract between
the lender and its borrower, outside the purview of insurance laws.

NCUA's Office of General Counsel has determined that insurance coverage is not required
for the at-risk balance of loans covered by these programs. Credit unions have the option
of insuring all or part of the risk. Expanded examination procedures will be considered
when examining those credit unions where full contractual liability coverage is not obtained.

Truth in Lending regulations set forth certain requirements if the fees for these programs
are not itemized as a finance charge. These requirements include:

1. Awritten statement that the DCS is not required by the creditor to obtain the loan,

2. -Disclosure of the fee or premium and term of coverage in certain situations, and
3. Asigned affirmative request for coverage.
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Credit unions should also review the Office of the Comptroller of the Currency rule on DCS
programs, 12 C.F.R. Part 37, for guidance as to best practices in the industry regarding
these programs at www.occ.treas.gov/ftp/release/2002-73.pdf.

Accounting

Credit unions should account for DCS programs in accordance with Generally Accepted
Accounting Principles. Accounting procedures for DCS programs can be complex, and
credit unions may want to consider consulting with a CPA or other accounting professional
in determining the accuracy of their accounting treatment. Examiners will be evaluating
credit union management’s provisions for accurate accounting treatment, due diligence,
and internal controls over these programs.

If you have any questions on DCS programs, please contact your examiner or NCUA
regional office.
Sincerely,
IS/

Dennis Dollar
Chairman

Enclosure
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Electronic Code of Federal Regulations
e-CFR data. is current as of June 21, 2018

Title 12: Banks and Banking

PART 37—DEBT CANCELLATION CONTRACTS AND DEBT SUSPENSION AGREEMENTS

Contents
§37.1 Authorily, purpose, and scope.
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§37.3 Prohibited practices.
§37 4 Refunds of fees in the event of termination or prepayment of the covered loan,
§37.5 Method of payment of fees.
§37.6 Disclosures.
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Appendix A to Part 37—Short Form Disclosures
Appendix B to Part 37—Long Form Disclosures

AUTHORITY: 12 U..S.C. 1 et seq., 24(Seventh), 93a, 1818.
SOURCE: 67 FR 58976, Sept. 19, 2002, unless otherwise noted.
§37.1 Authority, purpose, and scope.

(a) Authority. A national bank is authorized to enter into debt cancellation contracts
and debt suspension agreements and charge a fee therefor, in connection with
extensions of credit that it makes, pursuant to 12 U.S.C. 24(Seventh).

(b) Purpose. This part sets forth the standards that apply to debt cancellation
contracts and debt suspension agreements entered into by national banks. The purpose
of these standards is to ensure that national banks offer and implement such contracts
and agreements consistent with safe and sound banking practices, and subject to
appropriate consumer protections.

(c) Scope. This part applies to debt cancellation contracts and debt suspension
agreements entered into by national banks in connection with extensions of credit they
make. National banks' debt cancellation contracts and debt suspension agreements are
governed by this part and applicable Federal law and regulations, and not by part 14 of
this chapter or by State law.

§37.2 Definitions.

For purposes of this part:
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(a) Actuarial method means the method of allocating payments made on a debt
between the amount financed and the finance charge pursuant to which a payment is
applied first to the accumulated finance charge and any remainder is subtracted from, or
any deficiency is added to, the unpaid balance of the amount financed.

(b) Bank means a national bank and a Federal branch or Federal agency of a
foreign bank as those terms are defined in part 28 of this chapter.

(c) Closed-end credit means consumer credit other than open-end credit as defined
in this section.

(d) Contract means a debt] cancellation contract or a debt suspension agreement.

(e) Customer means an individual who obtains an extension of credit from a bank
primarily for personal, family or household purposes.

(f) Debt cancellation contract means a loan term or contractual arrangement
modifying loan terms under which a bank agrees to cancel all or part of a customer's
obligation to repay an extension of credit from that bank upon the occurrence of a
specified event. The agreement may be separate from or a part of other loan
documents.

(9) Debt suspension agreement means a loan term or contractual arrangement
modifying loan terms under which a bank agrees to suspend all or part of a customer's
obligation to repay an extension of credit from that bank upon the occurrence of a
specified event. The agreement may be separate from or a part of other loan
documents. The term debt suspension agreemerit does not include loan payment
deferral arrangements in which the triggering event is the borrower's unilateral election
to defer repayment, or the bank's unilateral decision to allow a deferral of repayment.

(h) Open-end credit means consumer credit extended by a bank under a plan in
which:

(1) The bank reasonably contemplates repeated transactions;

(2) The bank may impose a finance charge from time to time on an outstanding
unpaid balance; and

(3) The amount of credit that may be extended to the customer during the term of
the plan (up to any limit set by the bank) is generally made available to the extent that
any outstanding balance is repaid.

(i) Residential mortgage loan means a loan secured by 1-4 family, residential real
property.

§37.3 Prohibited practices.
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(a) Anti-tying. A national bank may not extend credit nor alter the terms or
conditions of an extension of credit conditioned upon the customer entering into a debt
cancellation contract or debt suspension agreement with the bank.

(b) Misrepresentations generally. A national bank may not engage in any practice
or use any advertisement that could mislead or otherwise cause a reasonable person to
reach an erroneous belief with respect to information that must be disclosed under this
part.

(c) Prohibited contract terms. A national bank may not offer debt cancellation
contracts or debt suspension agreements that contain terms:

(1) Giving the bank the right unilaterally to modify the contract uniess:

(i) The modification is favorable to the customer and is made without additional
charge to the customer; or

(i) The customer is notified of any proposed change and is provided a reasonable
opportunity to cancel the contract without penalty before the change goes into effect; or

(2) Requiring a lump sum, single payment for the contract payable at the outset of
the contract, where the debt subject to the contract is a residential mortgage loan.

§37.4 Refunds of fees in the event of termination or prepayment of the covered
loan.

(a) Refunds. If a debt cancellation contract or debt suspension agreement is
terminated (including, for example, when the customer prepays the covered loan), the
bank shall refund to the customer any unearned fees paid for the contract unless the
contract provides otherwise. A bank may offer a customer a contract that does not
provide for a refund only if the bank also offers that customer a bona fide option to
purchase a comparable contract that provides for a refund.

(b) Method of calculating refund. The bank shall calculate the amount of a refund
using a method at least as favorable to the customer as the actuarial method.

§37.5 Method of payment of fees.

Except as provided in §37.3(c)(2), a bank may offer a customer the option of paying
the fee for a contract in a single payment, provided the bank also offers the customer a
bona fide option of paying the fee for that contract in monthly or other periodic
payments. If the bank offers the customer the option to finance the single payment by
adding it to the amount the customer is borrowing, the bank must also disclose to the
customer, in accordance with §37.6, whether and, if so, the time period during which,
the customer may cancel the agreement and receive a refund.
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§37.6 Disclosures.

(a) Content of short form of disclosures. The short form of disclosures required by
this part must include the information described in appendix A to this part that is
appropriate to the product offered. Short form disclosures made in a form that is
substantially similar to the disclosures in appendix A to this part will satisfy the short
form disclosure requirements of this section.

(b) Content of long form of disclosures. The long form of disclosures required by
this part must include the information described in appendix B to this part that is
appropriate to the product offered. Long form disclosures made in a form that is
substantially similar to the disclosures in appendix B to this part will satisfy the long form
disclosure requirements of this section.

(c) Disclosure requirements; timing and method of disclosures—(1) Short form
disclosures. The bank shall make the short form disclosures orally at the time the bank
first solicits the purchase of a contract.

(2) Long form disclosures. The bank shall make the long form disclosures in writing
before the customer completes the purchase of the contract. If the initial solicitation
occurs in person, then the bank shall provide the long form disclosures in writing at that
time.

(3) Special rule for transactions by telephone. If the contract is solicited by
telephone, the bank shall provide the short form disclosures orally and shall mail the
long form disclosures, and, if appropriate, a copy of the contract to the customer within
3 business days, beginning on the first business day after the telephone solicitation.

(4) Special rule for solicitations using written mail inserts or “take one” applications.
If the contract is solicited through written materials such as mail inserts or “take one”
applications, the bank may provide only the short form disclosures in the written
materials if the bank mails the long form disclosures to the customer within 3 business
days, beginning on the first business day after the customer contacts the bank to
respond to the solicitation, subject to the requirements of §37.7(c).

(5) Special rule for electronic transactions. The disclosures described in this section
may be provided through electronic media in a manner consistent with the requirements
of the Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 7001 ot
seq.

(d) Form of disclosures—(1) Disclosures must be readily understandable. The
disclosures required by this section must be conspicuous, simple, direct, readily
understandable, and designed to call attention to the nature and significance of the
information provided.
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(2) Disclosures must be meaningful. The disclosures required by this section must
be in a meaningful form. Examples of methods that could call attention to the nature and
significance of the information provided include:

(i) A plain-language heading to call attention to the disclosures;
(ii) A typeface and type size that are easy to read;

(i) Wide margins and ample line spacing;

(iv) Boldface or italics for key words; and

(v) Distinctive type style, and graphic devices, such as shading or sidebars, when
the disclosures are combined with other information.

(e) Advertisements and other promotional material for debt cancellation contracts
and debt suspension agreements. The short form disclosures are required in
advertisements and promotional material for contracts unless the advertisements and
promotional materials are of a general nature describing or listing the services or
products offered by the bank.

§37.7 Affirmative election to purchase and acknowledgment of receipt of
disclosures required.

(a) Affirmative election and acknowledgment of receipt of disclosures. Before
entering into a contract the bank must obtain a customer's written affirmative election to
purchase a contract and written acknowledgment of receipt of the disclosures required
by §37.6(b). The election and acknowledgment information must be conspicuous,
simple, direct, readily understandable, and designed to call attention to their
significance. The election and acknowledgment satisfy these standards if they conform
with the requirements in §37.6(d) of this part.

(b) Special rule for telephone solicitations. If the sale of a contract occurs by
telephone, the customer's affirmative election to purchase may be made orally, provided
the bank:

(1) Maintains sufficient documentation to show that the customer received the short
form disclosures and then affirmatively elected to purchase the contract;

(2) Mails the affirmative written election and written acknowledgment, together with
the long form disclosures required by §37.6 of this part, to the customer within 3
business days after the telephone solicitation, and maintains sufficient documentation to
show it made reasonable efforts to obtain the documents from the customer; and

(3) Permits the customer to cancel the purchase of the contract without penalty
within 30 days after the bank has mailed the long form disclosures to the customer.
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(c) Special rule for solicitations using written mail inserts or “take one” applications.
If the contract is solicited through written materials such as mail inserts or “take one”
applications and the bank provides only the short form disclosures in the written
materials, then the bank shall mail the acknowledgment of receipt of disclosures,
together with the long form disclosures required by §37.6 of this part, to the customer
within 3 business days, beginning on the first business day after the customer contacts
the bank or otherwise responds to the solicitation. The bank may not obligate the
customer to pay for the contract until after the bank has received the customer's written
acknowledgment of receipt of disclosures unless the bank:

(1) Maintains sufficient documentation to show that the bank provided the
acknowledgment of receipt of disc_losures to the customer as required by this section;

(2) Maintains sufficient documentation to show that the bank made reasonable
efforts to obtain from the customer a written acknowledgment of receipt of the long form
disclosures; and

(3) Permits the customer to cancel the purchase of the contract without penalty
within 30 days after the bank has mailed the long form disclosures to the customer.

(d) Special rule for electronic election. The affirmative election and
acknowledgment may be made electronically in a manner consistent with the
requirements of the Electronic Signatures in Global and National Commerce Act, 15
U.S.C. 7001 ef seq.

[67 FR 58976, Sept. 19, 2002, as amended at 73 FR 22252, Apr. 24, 2008]
§37.8 Safety and soundness requirements.

A national bank must manage the risks associated with debt cancellation contracts
and debt suspension agreements in accordance with safe and sound banking
principles. Accordingly, a national bank must establish and maintain effective risk
management and control processes over its debt cancellation contracts and debt
suspension agreements. Such processes include appropriate recognition and financial
reporting of income, expenses, assets and liabilities, and appropriate treatment of all
expected and unexpected losses associated with the products. A bank also should
assess the adequacy of its internal control and risk mitigation activities in view of the
nature and scope of its debt cancellation contract and debt suspension agreement
programs.
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Appendix A to Part 37—Short Form Disclosures

* This product is optional

Your purchase of [PRODUCT NAME] is optional. Whether or not you purchase
[PRODUCT NAME] will not affect your application for credit or the terms of any existing
credit agreement you have with the bank.

* Lump sum payment of fee

[Applicable if a bank offers the option to pay the fee in a single payment]

[Prohibited where the debt subject to the contract is a residential mortgage loan]
You may choose to pay the fee in a single lump sum or in [monthly/quarterly]

payments. Adding the lump sum of the fee to the amount you borrow will increase the
cost of [PRODUCT NAME].

* Lump sum payment of fee with no refund

[Applicable if a bank offers the option to pay the fee in a single payment for a no-refund
DCC]

[Prohibited where the debt subject to the contract is a residential mortgage loan]

You may choose [PRODUCT NAME] with a refund provision or without a refund
provision. Prices of refund and no-refund products are likely to differ.

+ Refund of fee paid in lump sum

[Applicable where the customer pays the fee in a single payment and the fee is added
to the amount borrowed]

[Prohibited where the debt subject to the contract is a residential mortgage loan]
[Either:] (1) You may cancel [PRODUCT NAME] at any time and receive a refund;

or (2) You may cancel [PRODUCT NAME] within __ days and receive a full refund; or
(3) If you cancel [PRODUCT NAME] you will not receive a refund.

+ Additional disclosures

We will give you additional information before you are required to pay for
[PRODUCT NAME]. [If applicable]: This information will include a copy of the contract
containing the terms of [PRODUCT NAME].
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+ Eligibility requirements, conditions, and exclusions

There are eligibility requirements, conditions, and exclusions that could prevent you
from receiving benefits under [PRODUCT NAME].

[Either:] You should carefully read our additional information for a full explanation of
the terms of [PRODUCT NAME] or You should carefully read the contract for a full
explanation of the terms of [PRODUCT NAME].

t Back to Top
Appendix B to Part 37—Long Form Disclosures

+ This product is optional

Your purchase of [PRODUCT NAME] is optional. Whether or not you purchase
[PRODUCT NAME] will not affect your application for credit or the terms of any existing
credit agreement you have with the bank.

+ Explanation of debt suspension agreement
[Applicable if the contract has a debt suspension feature]

If [PRODUCT NAME] is activated, your duty to pay the loan principal and interest to
the bank is only suspended. You must fully repay the loan after the period of

suspension has expired. [If applicable]: This includes interest accumulated during the
period of suspension.

+« Amount of fee

[For closed-end credit): The total fee for [PRODUCT NAME] is __.
[For open-end credit, either:] (1) The monthly fee for [PRODUCT NAME] is based

on your account balance each month multiplied by the unit-cost, which is ___; or (2) The
formula used to compute the fee is .

* Lump sum payment of fee
[Applicable if a bank offers the option to pay the fee in a single payment]

[Prohibited where the debt subject to the contract is a residential mortgage loan)
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You may choose to pay the-fee in a single lump sum or in [monthly/quarterly]
payments. Adding the lump sum of the fee to the amount you borrow will increase the
cost of [PRODUCT NAME].

* Lump sum payment of fee with no refund

[Applicable if a bank offers the option to pay the fee in a single payment for a no-refund
DCC]

[Prohibited where the debt subject to the contract is a residential mortgage loan}
You have the option to purchase [PRODUCT NAME] that includes a refund of the

unearned portion of the fee if you terminate the contract or prepay the loan in full prior to
the scheduled termination date. Prices of refund and no-refund products may differ.

+ Refund of fee paid in lump sum

[Applicable where the customer pays the fee in a single payment and the fee is added
to the amount borrowed)]

[Prohibited where the debt subject to the contract is a residential mortgage loan]
[Either:] (1) You may cancel [PRODUCT NAME] at any time and receive a refund;

or (2) You may cancel [PRODUCT NAME] within __ days and receive a full réfund; or
(3) If you cancel [PRODUCT NAME] you will not receive a refund.

» Use of card or credit line restricted

[Applicable if the contract restricts use of card or credit line when customer activates
protection)

If [PRODUCT NAME] is activated, you will be unable to incur additional charges on
the credit card or use the credit line.

+ Termination of [PRODUCT NAME]

[Either]: (1) You have no right to cancel [PRODUCT NAMEY; or (2) You have the
right to cancel [PRODUCT NAME] in the following circumstances: .

[And either]: (1) The bank has no right to cancel [PRODUCT NAME]; or (2)The
bank has the right to cancel [PRODUCT NAME] in the following circumstances: .

+ Eligibility requirements, conditions, and exclusions
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There are eligibility requirements, conditions, and exclusions that could prevent you
from receiving benefits under [PRODUCT NAME].

[Either]: (1) The following is a summary of the eligibility requirements, conditions, and
exclusions. [The bank provides a summary of any eligibility requirements, conditions,
and exclusions); or (2) You may find a complete explanation of the eligibility
requirements, conditions, and exclusions in paragraphs ___ of the [PRODUCT NAME]
agreement.
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FINANCE CODE
TITLE 3. FINANCIAL INSTITUTIONS AND BUSINESSES
SUBTITLE D. CREDIT UNIONS
CHAPTER 123. GENERAL POWERS
SUBCHAPTER A. GENERAL POWERS

Sec. 123.001. GENERAL POWERS. A credit union may exercise
any power necessary or appropriate to accomplish the purposes
for which it is organized and any power granted a corporation
authorized to do business in this state, including any power
specified in this chapter.

Acts 1997, 75th Leg., ch. 1008, Sec. 1, eff. Sept. 1, 1997.

Sec. 123.002. INCIDENTAL POWERS. A credit union may
exercise any right, privilege, or incidental power necessary or
appropriate to exercise its specific powers and to accomplish
the purposes for which it is organized.

Acts 1997, 75th Leg., ch. 1008, Sec. 1, eff. Sept. 1, 1997.

Sec. 123.003. ENLARGEMENT OF POWERS. (a) A credit union
may engage in any activity in which it could engage, exercise
any power it could exercise, or make any loan or investment it
could make, if it were operating as a federal credit union.

(b) Notwithstanding any other law, and in addition to the
powers and authorities conferred under Subsection (a), a credit
union has the powers or authorities of a foreign credit union
operating a branch in this state if the commissioner finds that
exercise of those powers or authorities is convenient for and
affords an advantage to the credit union's members and maintains
the fairness of competition and parity between the credit union
and any foreign credit union. A credit union does not have the
field of membership powers or authorities of a foreign credit
union operating a branch in this state.
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INTERAGENCY AGREEMENT
REGARDING IMPLEMENTATION OF S.B. 1429

OCTOBER 23,2003

AT THE DIRECTION OF THE GOVERNOR, this Interagency Agreement Regarding Implementation
of S.B. 1429 (this “Agreement”) is made as of October 23, 2003 by and among the undersigned parties.

WHEREAS, Senate Bill No. 1429, enacted by the Legislature during the 78" Regular Session, permits
regulated lenders to offer debt cancellation, debt suspension and gap waiver agreements; and

WHEREAS, the Governor of the State of Texas directed, in his signature message accompanying Senate
Bill No. 1429 (attached hereto as Exhibit A), that the Department of Banking, Savings and Loan
Department, Office of Consumer Credit Commissioner and Credit Union Department be diligent and
aggressive in assuring that consumer protections are in place and that all regulated Texas lenders conduct
themselves properly in regards to the activities now permitted under Senate Bill No. 1429, in Texas’s
quest for a truly competitive market;

NOW, THEREFORE, the parties, in consideration of the mutual covenants and agreements herein
contained do mutually agree as follows:’

1. Implementation of SB 1429. As directed by the Governor, the Texas Department of
Banking, Savings and Loan Department, Office of Consumer Credit Commissioner and Texas Credit
Union Department hereby agree to be diligent and aggressive in assuring that all applicable consumer
protections are in place and that all regulated Texas lenders conduct themselves properly in regards to the
aclivities now permitted under Senate Bill No. 1429, enacted by the Legislature during the 78" Regular
Session, in Texas’s quest for a truly competitive market. The Department of Insurance agrees to act, upon
request, as a resource to such agencies in their efforts under this Agreement.

2. Contract Period. This Agreement shall become effective as of the date first referenced above
and shall not terminate unless terminated in accordance with the provisions herein.

3. Termination. This Agreement may be terminated by any party upon thirty (30) days written
notice to any other party.

4, Amendments. No amendment, chénge or modification to this Agreement may be made
except in a writing signed by the parties.

5. Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be enforceable, and all of which together shall constitute one instrument.

{Remainder of Page Left Intentionally Blanlk}
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IN WITNESS WHEREOF, the parties have duly executed and delivered this Interagency Agreement
Regarding Implementation of S.B. 1429 as of the date first set forth above.

Texas Department of Banki

s(

‘

Name: [WubAL\ S, IS’
Title: TJAN}JK:\NG/ Qomwist'owtﬂ——

Date: (© '/93 ! AV5) 8

Savings and Loan Department

Title: CoOum s TSCEOVER

Date: 2 200

tle:

Date: _0t oy 244, 2003

AS DIRECTED AND APPRQVED BY THE GOVERNOR:

IC Kk Tekh

Rick
Govemnor

Office of Consumer Credit Commissioner

/ })sz'(?ﬂ z -
/ -

Name: LesUIE FE 7@ dopnl A
Title: Consvaer CReEM7 COMMISCIan/ IR,

Date: (90 /9-3/03

Texas Credit Union Department
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EXHIBIT A:

GOVERNOR'’S SIGNATURE MESSAGE
ACCOMPANYING SB 1429
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STATE OF TEXAS
OFFICE OF THE GOVERNOR

MESSAGE

I am signing Senate Bill No. 1429 which permits regulated lenders, including banks,
savings banks and finance companies, to offer debt cancellation, debt suspension and gap
waiver agreements.

Currently, national lending institutions are permitted to offer these types of agreements. |
believe it is important that Texas lenders remain competitive with “their national
counterparts while maintaining strong safeguards to protect the consumers of the state of
Texas.

By way of this message, | am directing the Department of Banking, Savings and Loan
Department, Office of Consumer Credit Commissioner and the Credit Union Department
to be diligent and aggressive in assuring that consumer protections are in place and that
all Texas lenders conduct themselves properly in our quest for a truly competitive market.

IN TESTIMONY WHEREOF, I have
sipned my name officially and caused
the Seal of the State to be affixed hereto
at Austin, this 20th day of June, 2003.

“Rick. Pesey

RICK PERRY P A
Governor of Texas

Al TEaLED B FILED IN THE OFFICE OF THE
‘ Y OF STATE
S 'CLOGK
JUN 21 2003
GWYX SHEA

Secretary of State
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DEPARTMENT’S FY 2018 BUDGET AND FINANCIAL
PERFORMANCE

D. (a) Discussion and Consideration of the Department’s FY 2018
Budget and Financial Performance.

BACKGROUND: In March 2016, the Commission adopted a Strategic
Plan for Fiscal Years 2017-2021. The $4.1 million FY 2018 Budget,
approved by the Commission in July 2017, includes the maintenance and
operation budget and capital improvement budget in support of the second
year of the Strategic Plan.

The following report highlights the Department’s financial performance for
the nine-month period ending May 31, 2018.

The financial report is unaudited and is prepared on a cash basis of

accounting. As required, most expenditures are expensed 30 day after the
invoice due date.

RECOMMENDED ACTION: No action is anticipated.
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Credit Union Department

Operating Statement & Budget Analysis
For the Period Ended 05/31/18

BY 2018 BY 2018 BY 2018
YTD Budgeted YTD Actual
Budget Revenues Revenues Variance Percent of Budget
REVENUES:
Operating Income
Operating Fees $4,052,953 $4,052,953 $3,954,156 ($98,797) 100%
Out-of-State Branch Fees $10,500 $10,500 $10,500 $0 100%
Examination Fees $0 $0
Application Fees $0 $0
Penalties $0 $1,063 $1,063
Other $0 $0
Operating Income Subtotal $4,063,453 $4,063,453 $3,965,719 ($97,734)
Interest Income
Interest Trust $18,570 $18,570
Interest USAS $0 $0
Interest Income Subtotal $0 $0 $18,570 $18,570
Refunds $0 $393 $393
TOTAL REVENUES $4,063,453 $4,063,453 $3,984,682 ($78,771)
Excess Reserve Funds $67,033 $67,033
utilized to reduce operating fees
BY 17 Remaining Balance in USAS $23,902 $23,902
TOTAL FUNDS AVAILABLE TO
COVER EXPENDITURES $4,063,453 $4,063,453 $4,075,617 | $12,164

BY - Budget Year




Credit Union Department

Operating Statement & Budget Analysis
For the Period Ended 05/31/18

BY 2018 BY 2018 BY 2018
Budget YTD Budget YTD Actual Variance Percent of Budget
EXPENDITURES:
Personnel Expenses:
Salaries and Wages $2,480,672 $1,820,756 $1,803,182 $17,574 99%
Employee Benefits $784,170 $586,626 $558,760 $27,866 95%
Total Personnel Expenses $3,264,842 $2,407,382 $2,361,942 $45,440 98%
Travel Expenses:
In State $413,203 $309,902 $298,266 $11,636 96%
Qut-of-State $10,000 $8,328 $3,467 $4,861 42%
Commission $11,000 $7,858 $6,089 $1,769 77%
Total Travel Expenses $434,203 $326,088 $307,822 $18,266 94%
Other Operating Expenses:
Communication/Utilities $42,900 $29,561 $30,855 ($1,294) 104%
Professional Services/Fees $60,000 $44,972 $16,841 $28,131 37%
Supplies/Materials $33,518 $14,685 $20,743 ($6,058) 141%
Printing and Reproduction $2,855 $2,142 $123 $2,019 6%
Repairs/Maintenance $29,700 $22,275 $17,046 $5,229 77%
Rentals and Leases $5,520 $4,577 $5,466 119%
Other Operating $189,915 $126,829 $37,888 $88,941 30%
Total Other Operating Expenses $364,408 $245,041 $128,962 $116,079 53%
TOTAL EXPENDITURES $4,063,453 $2,978,511 $2,798,726 | $179,785 94%
TOTAL Budget Variance(over) under = - $101,014
TO COVER
EXPENDITURES $1,276,891

BY - Budget Year
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FINANCIAL CONDITION

D. (b) Discussion of the Financial Condition of the State Credit
Union System.

BACKGROUND: The operating conditions for Texas credit unions
continues to be positive because of a sound Texas economy. The economic
outlook for most Texas cities remains positive, with the most notable
growth occurring in the major metropolitan areas. Unemployment in the
state of Texas is 4.1 percent, which is slightly higher than the current (April
2018) national average of 3.9 percent. However, the unemployment rates
for three of the four major metropolitan areas in Texas are well below the
national average. Overall, the annual employment growth for the state has
risen by more than 2 percent during the last 12 months.

Texas credit unions continue to perform well and our industry is strong.
Overall, credit unions are recognizing positive loan growth, sound asset
quality trends, and good earnings performance, and net worth positions have
strengthened. Furthermore, recent trends reflect increases in credit union
bottom lines attributed primarily to higher gross income, and lower
operating costs and provision for loan and lease losses expenses. Boards and
operating management have focused their recent efforts on effective and
efficient operations, as well as sound loan underwriting. However, the costs
associated with advancing technology, and achieving and maintaining
regulatory compliance continues to create challenges for credit unions. To
absorb these costs, improving operational efficiency remains critical, as well
as the need to identify new non-interest income sources to generate
additional revenue streams.

INDUSTRY STATUS: At March 31, 2018, there were 185 state-chartered
credit unions in Texas. Assets in these credit unions totaled $41.22 billion,
which is an increase of $2.08 billion since March 31, 2017, for an
annualized growth rate of 5.3%. The average net worth ratio is 10.33%, up
from 10.03% at March 31, 2017.

Loans for Texas chartered credit unions totaled $30.06 billion as of March
31, 2018. This is an increase of $2.16 billion since March 31, 2017 for an
annualized growth rate of 7.7%.
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Shares for Texas chartered credit unions totaled $35.79 billion as of March
31, 2018. This is an increase of $1.81 billion, or 5.3% since March 31
2017.

Texas chartered credit unions average loan delinquency ratio was 0.65% as
of March 31, 2018, compared to a ratio of 0.60% as of March 31, 2017.

At March 31, 2018, 37 state-chartered credit union reported year to date net
operating losses of $862,169; while the remaining 148 credit unions
reported aggregate net income of $86.4 million. A breakdown of credit
unions with positive earnings performance, by asset category, is as follows:

Assets Size # of CUs # Profitable %
CUs Profitable
$1 Billion and Over 9 9 100%
$500 Million to $999.9 Million 16 16 100%
$250 Million to $499.9 Million 14 14 100%
$100 Million to $249.9 Million 20 19 95%
$50 Million to $99.9 Million 27 23 85%
$10 Million to $49.9 Million 58 44 76%
Under $10 Million 41 23 56%

PROBLEM INSTITUTIONS: As of May 31, 2018, there were 26 credit
unions assigned a CAMEL rating of 3 or higher, compared to 22 credit
unions at May 31, 2017. Credit unions in this category are monitored
through a combination of off-site monitoring, regular on-site contacts, and
ongoing reviews for compliance with outstanding Documents of Resolution
and other supervisory agreements or orders.

ENFORCEMENT ISSUES: As of May 31, 2018, the Department had the
following administrative sanctions outstanding:

Dividend Restrictions 0

LUAs 0
Determination Letters 4
Conservatorships 0
Cease and Desist -

Chartering Activity

New Charter 0

RECOMMENDED ACTION: No formal action is anticipated.
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DEPARTMENT’S OPERATING PLAN AND BUDGET
FOR FY 2019

E. (a) Discussion, Consideration, and Possible Vote to Take
Action to Approve the Department’s Operating Plan and Budget for
Fiscal Year 2019. '

BACKGROUND: Consistent with the Budget Assumptions approved by
the Commission, the following pages detail a proposed budget for FY 2019
of $4,140,909 which represents a 1.9 percent increase from the FY 2018
budget. The proposed budget includes additional funding for the associated
cost related to a performance-based merit increase program for staff
members ($112,027) as well as extra funding to accomplish the NCUA
Leased Laptop rollover ($7,372). The Replacement/Capital Improvement
Plan does not require any new funding for FY 2019.

RECOMMENDED ACTION: The Department recommends that the
Commission approve the proposed FY 2019 Operating Plan and Budget

RECOMMENDED MOTION: I move that the Commission approve the
proposed FY 2019 Operating Plan and Budget, with a total budget of
$4,140,909 and 29.5 FTEs.
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BUDGET ASSUMPTIONS FOR FY 2019

The following broad assumptions will establish the basic foundation for the
development of the Department’s FY 2019 budget and provide a framework
to staff and the Commission for setting priorities, determining service levels,
and allocating limited financial resources.

1.

Balance Budget — In accordance with Commission policy, the budget will
be balanced using FY 2018 ending reserve balance funds in excess of the
aggregate contingency reserves limit.

Contractual Obligations — The Department intends to meet all
contractual obligations. Purchase orders or contracts which were placed
and committed prior to the end of FY 2018 for which the requested goods
and services were not received or performed until after the start of FY
2018 are considered obligated funds. The budget authority for these
obligated funds will automatically be carried over to FY 2019 and the FY
2019 budget will be increased by an amount exactly equal to the obligated
amount.

Compliance — The budget shall provide sufficient funding to continue
compliance with all applicable statutes, governmental requirements,
administrative rules, and Department policy in regulating and supervising
the safety and soundness of credit unions.

Strategic Plan Initiatives — Consistent with the FY 2019-2023 strategic
plan, the budget will provide appropriate funding to implement the
delineated initiatives for FY 2019.

. Salary and Benefits — The expenditures for FY 2019 will be based on

authorized and existing positions as of August 31, 2018 and include any
scheduled salary increases/promotions prescribed in the Salary
Administration Plan for Examination Staff. Filled positions will be
budgeted at the actual salary for the individual in that position and vacant
positions will be budgeted at the mid-point of the salary range for the
positions. Employee Benefits will be automatically calculated on all
salaries with the appropriate benefit rates established for state agencies.

. Merit Increases — To foster, support, and reward outstanding performance

and to retain key high performing staff, aggregate merit increase awards
for staff are estimated at an amount equivalent to 4.0% of the total salaries
for those positions and will be awarded based on the established merit pay
tiers. The corresponding increase in Employee Benefits, resulting from the
proposed merit awards, will also be properly reflected in the budget.
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7. Inflation Factor — No inflationary increases are anticipated, except for
increases in the cost of utilities and travel.

8. Statewide Indirect Cost — Statewide indirect cost allocations are a result
of a statewide plan established by the Comptroller of Public Accounts.
Changes in indirect cost allocations are anticipated to be allowable budget
adjustments.

9. Out-of-State Travel — Travel related to regulatory matters, including
examinations, inspections, and training will be exempt from the limitations
on out-of-state travel; expenditures for all other out-of-state travel by the
Department will not exceed $10,000.

10.Electronic Document Management System — The budget shall provide
funding to replace the obsolete Sage/Act! database with a platform that can
automate the tracking and reporting of internal organizational processes,
and integrate with our SharePoint Online Document Management System.

11.Information Technology — The budget shall provide sufficient funding
for computer network upgrades and computer equipment replacement in
accordance with the Information Resources Strategic Plan.

12.Improvements — The budget shall provide sufficient funding for
scheduled maintenance and repairs in accordance with the
Replacement/Capital Improvement Plan.

13.NASCUS Dues — The budget shall provide sufficient funding to
accommodate the projected increase in the professional association’s dues.

14.Accreditation Fees — The budget shall provide sufficient funding to
accommodate the fees associated with the Department’s continued
NASCUS accreditation.

15. Overnight Travel Stipend — The budget shall provide sufficient funding
to pay examiners an overnight travel stipend in accordance with the
qualifying conditions included in the Department’s policy. The stipend
will not be considered a one-time merit award and may be paid to the
eligible examiners regardless of their last merit pay or promotion action.

16. Examiners’ Laptop Support — During the first half of 2018, NCUA is
issuing new laptops to state examiners for a lease period of three years. In
contrast to prior laptop leases where NCUA provided full hardware and
software support, they will now be providing only limited software support
and no hardware support for the new laptops. Once the cost impact of this
change is fully known, it will be included in the proposed expense
projections for the FY19 budget.
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|SUMMARY OF PROPOSED FY 2019 BUDGET |

Budget Needed to Continue Existing Services $4,021,510

Strategic Initiatives:

Priority #1 — NCUA Laptop Rollover $ 7,372

Priority #2 — Merit Increase Funding Pool $ 112,027

Total Strategic Initiatives $ 119,399
Grand Total Agency Requested Budget FY19 $4,140,909
Grand Total Agency Budget FY18 $4,063,453
$ Increase over FY18 budget $ 77,456
% Increase over FY18 budget 1.9%
Full-Time-Equivalent Positions 29.5*%

*Includes a college student intern that will work no more than 20 hours a week during the fall,
spring and summer semesters.



BUDGET NEEDED TO CONTINUE EXISTING
SERVICES

FY 2019 Base Budget Reconciliation

FY 2018 Base
Object of Expenses Budget Adjustment FY 2019

Salaries and Wages $2,480,672 $2,480,672

Payroll Related Costs 784,170 784,170

Travel 434,203 $8,644!1 442 847

Professional
Services/Fees 60,000 | $64,2002 124,200

Supplies /Materials 33,518 | <$1,8803> 31,638

Communication /Utilities 42,900 $8,1284 51,028

Repairs/Maintenance 29,700 | <$26,9005> 2,800

Rentals and Leases 5,520 $1,7306 7,250

Printing and
Reproduction 2,855 2,855

Other/State of Texas
Services 189,915 | <$95,865>7 94,050

Grand Total $4,063,453 | <$41,943> | $4,021,510

Increased FY19 baseline travel costs by 58,644 based on CPlindex for 2017 of 2.1 percent.

2ncreased baseline by $64,200 as follows: $19,300 recurring cost for share data transfer portal, COBJ 7262 moved to this category from Repair/Maintenance
(827,100 budgeted for FY19); legal services (#7258) increased by $1,800 and educational costs (#7243) increased by $200. Also, reallocated $14,800 from COBJ
#7203 to COBJ #7243 in this category (Employee training was being miscoded to COBJ #7203). Reallocated $1,000 to COBJ #7275 in this category from COBJ #7378.
3 Reduced baseline for FY19 by $1,880. COBJ #7377 - Computer Equipment-Expense which is for miscellaneous computer related items reduced by $2,500 and
Books and Reference (#7382) reduced by $318. Reallocated $938 to COBI #7377 in this category from COBJ #7378,

4Increased baseline by $8,128, as follows: CPI index add-on for Electric and Water utility bills; as well as added costs due to increase in internet bandwidth in FY18
budget (#7961). Several COBJs reallocated to new COBJs under this same category. Also, Verizon phone bill renegotiated at lower cost.

S Reduced baseline by $26,900 as follows: $27,100 reductions due to estimated cost of COBJ #7262 (used for various Vintage maintenance services) being moved to
COBJ #7275 under Professional Services/Fees. Increased #7271 (Ground Maintenance) by $200 due to actual cost incurred in FY17.

fIncreased FY19 baseline by $1,730 to cover added cost ($900) for microfilm costs, zone meeting room rentals, and examiner's conference room rental (#7470), and
increased costs ($830) for #7406 (equipment) which is based on FY18 projected costs.

7 Decreased baseline by $95,865, as follows: “Other Operating” costs reduced by $79,065 as follows: Increase in NASCUS annual membership dues of $5,500. Other
Fees (#7210) reduced by $5,700 and reallocated to #7299 (Contracted Services). Computer Equipment Controlled (#7378) and reallocation of costs in that category
reduced by $85,115, broken down as follows: $50k SAGE/ACT database conversion budgeted for FY18, recurring annual cost of $28,900 for data transfer portal
reallocated to #7282 ($19,300) and #7518 ($9,600), and $6,215 non-recurring FY18 costs for data transfer portal. Freight delivery (#7286) increased by $50;
Investigation Expenses (#7295) increased by $50 and contracted services (#7299) increased by $6,150. “Training and Registration” costs reduced by $18,300, as
follows: Reallocated $15,300 from #7203 to #7243 under Professional Services category. Also, $3k reduction for Training Exp.-Other (#7213 - category not used in
FY18). Reduced “State Services” costs by $1500 for anticipated cost for Statewide Cost Allocation Plan (#7953). Note: Increased #7378 by 51,938 to balance entire
baseline budget and then reallocated those funds to COBJ #7275 ($1,000) and COBJ #7377 (5938).
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DGET

OVERVIEW OF AGENCY REQUESTED FY
2019 BU

Proposed Budget With Strategic Initiatives

Strategic Budget

Object of Expenses Base Budget Initiatives Request
Salaries and Wages $2,480,672 85,517 $2,566,189
Payroll Related Costs 784,170 26,510 810,680
Travel 442,847 442,847
Professional Services/Fees 124,200 2,640 126,840
Supplies /Materials 31,638 4,732 36,370
Communication /Utilities 51,028 51,028
Repairs/Maintenance 2,800 2,800
Rentals and Leases 7,250 7,250
Printing and Reproduction 2855 2,855

Other/State of Texas :
Services 94,050 94,050
Grand Total $4,021,510| $119,399| $4,140,909

| Percentage Increase over FY 2018 Budget 1 1.9% |

Potential Revenues and Proposed Expenditures®
Potential Revenues (Rule 97.113(b)) $4,482,6567
Proposed Expenditures (FY19 Proposed $4,140,909
Budget) '
Estimated Discount in FY2019 Operating '
Fees (Rule 97.113(d)) $341,747

Note: As required by Commission policy, staff has reviewed all fees established
by Rule 97.113 and recommends that the Commission make no changes to the
fee structure in FY 2019. The fees are currently set at a level that ensures the
recovery of the full cost of operating the Department during FY 2019.

& Using assets as of March 31, 2018

7 Actual fees will be based on assets as of June 30, 2018
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I_ REVENUE HISTORY

Fiscal Year 2016
Total Fees Prescribed by Rule 97.113(b) $3,913,383
Discount Permitted by Rule 97.113(d) <$ 674,804 >
Actual Assessment Collected $3,238,579
! o Fiscal Year 2017
Total Fees Prescribed by Rule 97.113(b) $4,038,989
{l Discount Permitted by Rule 97.113(d) <$ 355,928 >
Actual Assessment Collected $3,683,061
Fiscal Year 2018
Total Fees Prescribed by Rule 97.113(b) $4,371,851
Discount Permitted by Rule 97.113(d) <$ 415,797 >
Actual Assessment Collected $3,956,054




PERFORMANCE MEASURES ]

Number of Credit Unions

Credit Union Total Assets (billions) | $31.6 | $33.8 | $35.9 | $39.6 $41.2
I' Percent Increase in Credit Union

Total Assets 7.8% 7.0% | 6.2% 10.3% 4.0%

Average Regulated Assets per

Examiner (millions) 1.76 1.88 1.80 2.08 2.29

Number of Examinations 163 156 166 170 108

Percent of Credit Unions

Examined 87% 84% 90% 91% 58%

Percent of Credit Union Assets

Examined 91% 92% 94% 89% 68%

Number of Remedial Contacts 44 38 37 28 25

Percent of Credit Unions Rated 1

or 2 (CAMELS) 85% 82% 86% 89% 86%

Percent of Assets in 1 or 2 Rated

Credit Unions (CAMELS) 83% 82% 93% 93% 93%

Percent of Well-Capitalized

Credit Unions 97% 97% 98% 98% 97%

Number of Credit Unions Rated

3, 4, or 5 (CAMELS) 30 338 25 21 26

Annual Examiner Turnover 11.1% | 22.2% | 23.1% 5.3% 5.3%

Average Tenure of Departing '

Examiners (Months) 54 S50 37 14 33

Number of Examiners Hired 4 3 7 1 0

Annual Staff Turnover 10.9% | 18.2% | 18.3% | 10.5% 6.9%

Number of Formal Examiner

Training Days 127 169 311 386 182.

Number of Applications

Processed 66 S o7 62 49

Number of Request -

Interpretation/Opinion S 4 2 3 0

Number of Public Information

Requests 13 18 895 12 11

Number of Written Credit Union

Complaints Processed 230 253 265 280 251

Department Costs/$100k Assets

$10.09 | $9.67 |$10.26 | $10.33 TBD

|
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STRATEGIC INITIATIVE FUNDING REQUEST
#1

Initiative Name: NCUA Leased Laptop Rollover
Priority: 1

NCUA Leased Laptop Rollover

Objects of Expense Estimated Costs
On-going yearly cost of Zixit $1,672
licenses for 22 users
On-going yearly costs for $2,640

Workstation Maintenance/Support
for 22 laptops

On-going yearly costs for $3,060
Office 365 licenses for 20 laptops
Total $7,372

Description/Justification: The funding of this initiative is necessary to
provide laptop security, software and support for the field examiner’s leased
laptops. The Department was notified in early 2018 that the NCUA is
refreshing all Field Examiner’s (FE) leased laptops in fiscal year 2018.
However, the replacement laptops will only come equipped with the
Operating System and the examination software (AIRES), and the NCUA is
no longer providing laptop security or software support for the leased laptops,
other than support for the Aires Examination Program software. Also, NCUA is
no longer providing Office 365 or Outlook services, including email
addressed for state examiners. The Department is responsible for
procuring all additional software licensing for the leased laptops. This
includes Office 365, security and antivirus software, local drive encryption
and Adobe Acrobat. The assumptions of this ongoing cost was not
previously anticipated for FY 2018 and thereafter.

Since the NCUA will no longer provide desktop support for the FEs leased
laptops, the Department will also be responsible for procuring and maintaining
desktop support. Currently, basic desktop support service is provided through
a third party vendor at a cost of $10 a month per computer. Repairs are not
covered under this plan, but are provided on a time and materials basis.
Although not being requested at this time, an upgraded support service could
become necessary in the future, if it is determined the basic level of support
service needs to be enhanced.




]

In FY 2021, the Department will be required to return the leased laptops.
Thereafter, it is anticipated that NCUA will no longer provide leased laptop
computers for the FEs. As a result, the Department will be responsible for
buying that equipment and maintaining the current software licensing.
This will represent a large investment for the Department. Our
replacement strategy for this equipment will be based on a phase approach
where computers will be replaced for one Zone in FY 2020 and the second
phase will be to replace the computers for the other Zone in FY2021.

Due to the above pending changes, it is necessary for the Department to invest
in additional security, software and email infrastructure for the new NCUA
leased laptops. As part of these changes, the Department is requesting funding
for the items described in the above table. The costs for the requested items
will be recurring each year.

External/Internal Factors:

Internal: Maintaining up to date security/encryption related software on the
examiner laptops is imperative to ensure examination and other Department
data is securely maintained and transmitted. PDF 995 software which is
compatible with the Aires examination software is also necessary so that
examiners may retain examination work papers and other examination related
documents within the Aires program. The non-recurring cost for this software
is being absorbed with remaining funds available in FY19. Finally, when
examiners experience issues with non-Aires related software and security
issues, it is imperative that support be available which results in minimal
laptop disruption and down time.

External: The Department was not aware of the change in NCUA leased laptop
support until early 2018. The approval of funding for this initiative is
imperative to minimize disruptions to our examination processes and ensure
credit union data is safely and securely maintained and transmitted.




STRATEGIC INITIATIVE FUNDING REQUEST
#2

Initiative Name: Merit Increase Funding Pool
Priority: 2

MERIT INCREASE FUNDING POOL

Objects of Expense Estimated Costs
Salary & Wages $85,517
Payroll Related Costs $26,510

Travel Expenses

Other Operating Expenses

Total $112,027

Description/Justification: Merit pay has traditionally been one of the most
effective tools of motivating staff to perform to the best of their ability.
Recognizing and rewarding high performance is a key priority for driving
excellence at the Department. A monetary reward in terms of a better pay is the
strongest incentive for staff who are working with a greater enthusiasm,
commitment and skills than the other staff members around them. When
budgeted, all classified staff members participate in the Department’s merit pay
program. The last merit increases for the staff was budgeted for September 1,
2017,

The Department is proposing to establish a pool to fund merit and promotion
increases for staff. The Commission established the aggregate amount of the
pool when it adopted the budget assumptions for FY 2019, to the equivalent of
4.0% of the total salaries for the applicable staff positions. All awards rnade
from the pool will be based on performance.

Funding of a merit based pay program is necessary for the Department to
maintain adequate resources to ensure an adequate level of supervision to
meet regulatory responsibilities, achieve established performance measures,
and preserve a safe and sound credit union system. As credit unions continue
to grow in sophistication and complexity, the ability to retain highly skilled and
qualified staff is an essential component in meeting these objectives. Thus, it
is imperative that the Department keep staff salaries at competitive levels
which help to minimize turnover.

|
|
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In absence of a merit based pay program, there is the risk of discouragement
for the highest performing staff. Talented staff is aware of their strengths and
like to accept the challenges of a performance linked pay. If they find that all
staff is awarded a uniform pay without any regard to individual merit, there is
a risk of the best performing staff leaving the Department.

External/Internal Factors:

Internal: Merit pay is an approach to compensation that rewards the higher
performing employees with additional pay or incentive pay. Merit pay will help
the Department differentiate between the performance of high performing and
low performing employees, and reward the performance of the higher
performers to a greater degree. As a result, it is believed that merit pay is the
best opportunity to ensure that your outstanding performers remain with the
Department and continue to make their significant contributions.

External: The Commission approved a 4 percent merit increase to the existing
FY18 salary pool at its March 2018 commission meeting. '




CONTRACTUAL OBLIGATIONS IN PROCESS

FY2018

SAGE/ACT Database Conversion $50,000
Total FY18 Contractual Obligations in Process* $50,000*

*Commission policy prescribes that funds which are legally obligated pursuant
to a legally binding agreement are considered obligated funds. In FY 2018 the
above listed item may be considered obligated funds. If for any reason these
projects are not completed by the end of the fiscal year it will be necessary to
provide funding in FY 2019 to cover these legal obligations. As provided in the
Commission's policy the budget authority for obligated funds in FY 2018 will
automatically be carried over to FY 2019. It should be noted, however, that the
obligated funds may only be used for the purposes of the obligation. If the
expenditures remitted for the completed obligation are less than the carried
over budgeted authority, the remaining obligated funds cannot be recommitted
or reused in FY 2019 without the expressed permission of the Commission.




REPLACEMENT /CAPITAL IMPROVEMENT PLAN FY 2019-2021

FY2019
Proposed Maintenance Projects: Estimated Cost
None | $0
Proposed Capital Improvements:
None $0
FY2020
Proposed Maintenance Projects: Estimated Cost

None
Proposed Capital Improvements:

Remodel Restrooms for ADA Compliance and Energy Efficiency!  $203,500

1 The building’s toilet partitions need to be replaced to be compliant with Title III of the American
with Disabilities Act (“ADA”) and due to rust. The current toilet partitions are not large enough
for an individual with a disability to maneuver. Other ADA improvements to the building’s
restrooms include: insulating lavatory pipes under sinks to prevent burns, installing a raised
toilet seat, installing a full-length bathroom mirror, and repositioning the paper towel dispensers.
Additionally, the sink fixtures should be replaced with modern, energy-efficient models, the
toilets should be replaced with low-flow toilets, and the toilet water supply hoses are rusted and
should be replaced to prevent a water leak.

Related new operating and maintenance costs (if any):

The installation of the new ADA required restroom improvements will not result
in any new material operating or maintenance costs, other than depreciation of
the capital improvement. The installation of more energy-efficient faucets and
toilets will reduce operating and maintenance costs.

FY2021

Proposed Maintenance Projects: Estimated Cost

None

Page 1

138



Proposed Capital Imnrovement;s:

Replace the Roof!

! The Department’s roofing is a low-slope with built-up roof. It is deteriorated and should be replaced with no reported
leaks. The Department’s current roof is out of warranty for workmanship even though it maintains a materials
warranty; however, collecting on a defective materials warranty is a herculean task because so many issues can be
blamed on workmanship. Additionally, flashing was not added to the roof in critical places when the roof was first
installed. The Texas Facilities Commission provided us the following roof options.

$251,500

System Bldg. | Slope | Unit | Sq. Construction Escalation Soft Cost/ Total
Ht. Cost | Ftg. Cost to 2018 Contingency
Mod. Bitumin | 1 — 2 | Low $30 | 4,200 $126,000 $139,700 $111,800 | $251,500
(Hot Story | Y"/Ft.
Asphalt/Heat
Welded)
Single Ply| 1 -2 | Low $30 | 4,200 $126,000 $139,700 $111,800 | $251,500
TPO Story | Y4"/Ft.
Single Ply| 1 -2 Low $30 | 4,200 $126,000 $139,700 $111,800 | $251,500
PVC Story | “"/Ft.
Arch.Metal * | 1 — 2 | Pitched | $25 | 4,200 $105,000 $139,700 $111,800 | $251,500
Story {4 : 12| - to $126,000
Min. $30

* Not a recommended solution by TFC’s roofing consultant,

Related new operating and maintenance costs (if any):

The installation of new roof will not result in any new material operating or
maintenance costs.

Page 2
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FY 2019 Annual Operating Plan & Budget

INTRODUCTION

In accordance with Chapter 16 of the Finance Code, the Department has crafted the following
FY 2019 Annual Operating Plan and Budget. This document aligns the goals and measures
developed for the Department’s Strategic Plan for Fiscal Years 2019-2023 with the Department’s
proposed budget. It aims to improve the links between the Department’s resource needs,
effectiveness, and outcomes.

THE DEPARTMENT TODAY

The Department is a self-directed and semi-independent agency that is responsible for
ensuring a safe and sound credit union system for all Texans. This is accomplished
through the effective chartering, regulation, and supervision of Texas-chartered credit -
unions. The operations of the Department are funded primarily by semiannual
assessments levied on credit unions. The Department receives no state monies from the
General Revenue Fund.

As of March 31, 2018, the Department was responsible for regulating and supervising 185
credit unions. Based on the year-end call reports, Texas-chartered credit unions held $41.2
billion in assets or approximately 40 percent of total aggregate credit union assets in
Texas.

GOALS AND OUTCOMES

The Credit Union Commission has established four strategic goals to guide the operations
of the Department and to contribute to the achievement of its mission and performance
goals. The Commission’s goals are:

1. toensure a safe and sound state credit union industry;

2. to provide a flexible regulatory framework that enables credit unions to

provide a full competitive array of financial services;

to safeguard the interest of credit union members; and

4. to develop a professional and motivated staff that provides quality service
to the citizens of Texas and supports achievement of the Department’s
statutory mission.

o]

The Department works to meet these goals by, among other things, detecting violations and
potential problems or issues in the Texas credit union system and ensuring that the violations
are addressed; crafting rules that strengthen corporate governance and operations; ensuring -
credit union members are treated fairly; and making sure that the Department’s human capital -
strategies, information technology initiatives, and resources are appropriately aligned to
achieve the Department’s mission, goals, and outcomes.
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FY 2019 Annual Operating Plan & Budget

Like other regulatory agencies, the Department has found it challenging to develop measures
that accurately depict the outcomes of the agency’s activities. In many instances, the effects
of the agency’s efforts can only be indirectly assessed. The Department intends to continue
refining its work in this area as it gains more experience in integrating its budget and
performance functions. As part of this effort, the Department will continue to assess
alternatives for measuring outcomes that help the public gauge the Department’s progress in -
achieving its mission, as well as assisting staff in meeting their objectives.

Strategic Goal 1: To Ensure a Safe and Sound Credit Union Industry

Strategic Objective 11: The Department anticipates, understands, addresses, and
communicates risk to credit unions. The Department seeks to fulfill this objective by:

1. establishing the appropriate regulatory framework;
being a prudent steward of Department resources;

3. ensuring risk-based supervision is properly implemented and focused
on material risks to the industry and individual credit unions;

4. identifying emerging risk areas related to industry and individual credit
unions;

5. complying with the examination requirements of 7 TAC Section 97.105;

6. resolving problem credit unions in a timely fashion, effectively, and
when possible, without loss to the share insurance provider; and

7. taking prompt and effective enforcement actions when warranted.

Strategic Objective 1.2: The Department cooperates with other regulatory authorities on
common interests. The Department seeks to fulfill this objective by:

1. working effectively with the NCUA, private share insurance providers,
and other state regulators to identify and address risks and emerging
issues; and

2. implementing and developing new coordination and collaboration
agreements with NCUA, private share insurance providers, and other
applicable state regulators regarding supervisory activities performed
in credit unions and information exchange.

Strategic Objective 1.3: Supervisory methods and analytical tools keep pace with industry '
changes and appropriately support the broader mission of the Department. The
Department seeks to fulfill this objective by:

1. utilizing analytical tools and reports to effectively use the data collected
from credit unions to foster informed decision making for supervisory
operations and policy;

2. deploying supervisory technology solutions to enhance data quality
and provide user-friendly examiner access to key credit union and
industry information; and

3. Providing transparency through the Department’s reporting.
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Key Performance Measures

» Percentage of credit unions receiving regular examination
e Target for FY 2019: 80%

» Percentage of applications approved or denied within 60 days

e Target for FY 2019: 100%

Number of state-chartered credit unions

Number of regular examinations performed

Percentage of credit unions with composite CAMEL ratings of 1 or 2

e Target for FY 2019: 85%

» Percentage of assets held in credit unions with CAMEL ratings of 1 or 2
e Target for FY 2019: 95%

YV V

Internal Measures

» Number of follow-up contacts made

» Number of enforcement actions issued

» Percentage of credit unions that are “Well Capitalized” as defined by
federal statute
o Target for FY 2019: 95%

» Percentage of reports mailed to credit unions within 21 days
e Target for FY 2019: 98%

» Percentage of total available work time utilized to conduct both regular and

remedial examination work

e Target for FY 2019: 65%

Average Cost per Credit Union Examination

Assets Examined per Examiner Day

Target for FY 2019: $1.4 million

Average time to complete analysis of quarterly financial data

e Target for FY 2019: within 30 days after the submittal deadline for
the most recent 5300 Call Report '

YV VYV

Strategic Goal 2: To Provide a Flexible Legal and Regulatory Framework that Enables
Credit Unions to Provide a Competitive Array of Financial Services

Strategic Objective 2.1: Each Commission rule is current, clearly written, and necessary for
an effective supervisory process. The Department seeks to fulfill this objective by:

1. drafting, amending, and implementing rules to fulfill Legislative
directives and to ensure relevance to current conditions;

2. conducting the mandatory rule review in accordance with
Commission’s approved plan; and

3. implementing rulemaking through successful collaboration and
consultation with interested parties.
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Strategic Objective 2.2: The Department supports credit union efforts to remain
competitive, consistent with safety and soundness. The Department seeks to fulfill this
objective by: '

1. supporting the continued recognition of the attributes of the state
credit union charter through appropriate opinions and rules;

2. developing and modernizing attributes of the credit union charter and
the role and status of the industry;

3. enhancing communication with NCUA and other state regulators to
facilitate better coordination on issues affecting credit unions; and

4. communicating attributes of the state charter within and outside the
Department.

Strategic Objective 2.3: Application procedures are efficient and consistent with safety -
and soundness. The Department seeks to fulfill this objective by:

1. providing a standardized application package;

2. establishing policies and procedures that provide clear and
comprehensive guidance;

3. implementing and maintaining processes for prompt screening of
applications; and

4. enhancing existing technology solutions that support effective
application operations.

Key Performance Measures

» Number of applications processed

» Percentage of rule changes provided to credit unions within 60 days after
adoption
e Target FY 2019: 100%

Internal Measures

Number of new rules adopted

Number of rules amended

Number of rules re-adopted without change

Number of applications processed

Number of requests for interpretations/opinions of Act and Rules
Number of contested cases referred to SOAH

Number of Public Information Act requests processed
Number of public forums in which Department participates
Total Assets in state-chartered credit unions

Percentage increase in total aggregate credit union assets
Percentage of interpretations/opinions issued within 30 days

e Target FY 2019: 100%

VVVVVVYVYYVYVVYY
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Strategic Goal 3: Safeguard the Interest of Credit Union Members

Strategic Objective 3.1: All credit union members have reasonable access to credit union

services and are treated fairly and lawfully. The Department seeks to fulfill this objective
by:

1. reinforcing the importance of fair and honest treatment of credit union
members through appropriate supervisory and enforcement action;

2. expanding the agency’s role in resolving and/or mediating member
complaints handled by the Department;

3. strengthening role in addressing member privacy, information
security, and identity theft; and

4. enhancing the Department’s consumer compliance examination

program.

Strategic Objective 3.2: Credit unions are involved in providing financial services in
underserved communities within this State. The Department seeks to fulfill this
objective by:

1. supporting the efforts of credit unions to expand their fields of
membership to included underserved and low income communities;

2. facilitating the process for credit unions to obtain a low-income
designation from NCUA; and

3. participating in financial literacy efforts by the industry and other
agencies.

Key Performance Measure

» Percentage of credit unions providing services to low income or .
underserved populations

Internal Measures

» Number of complaints processed
» Percentage of complaints responded to within 30 days

e Target FY 2019: 95%

Strategic Goal 4: Develop a Professional and Motivated Staff that Provides Quality
Service and Supports Achievement of the Department’s Statutory Mission.

Strategic Objective 4.1: The Department maintains a competent, highly motivated, and
diverse workforce in a fair and inclusive work environment. The Department seeks to

fulfill this objective by:
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1. maintaining a comprehensive Equal Employment and Workforce
Diversity Plan;

2. executing an aggressive recruiting and comprehensive training strategy
for new entry-level examiners;

3. developing proactive initiatives focused on the retention of employees,
including mentoring, employee feedback, incentives, and recognition
programs;

4. creating a leadership development program to support and enhance
management succession; and

5. implementing an external hiring strategy to augment specialized skills
to enhance the Department’s supervision of complex credit unions.

Strategic Objective 4.2: The Department is an efficient, effective, and ethical organization. |
The Department seeks to fulfill this objective by:

1. ensuring compliance with laws, rules, and stewardship of its resources
through program evaluations and a quality management framework;

2. ensuring compliance with the rules, policies and procedures for ethical
conduct by its employees;

3. ensuring reliable, secure, modern information technology systems are
in place in support of an environment that meets the Department’s
mission, goals, and objectives; and

4. leveraging technology, with particular focus on information
management initiatives, such as records and knowledge management.

Internal Measures

» Percentage of exam related travel cost reduced by remote work
e Target FY 2019: 5%

Strategic Objective 4.3: The Department’s resource decisions and operations reflect sound
financial, security, and risk management principles. The Department seeks to fulfill this
objective by:

1. implementing security controls to mitigate risk and to protect
confidential information;

2. improving contingency planning for business continuity, including
information technology recovery, compliance with Homeland Security
requirements, and crisis management strategies; and

3. achieving reliable, accurate and timely financial resources management
information.

Internal Measures

» Annual examiner turnover rate
e Target FY 2019: 16%
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» Average regulated assets per examiner (billions)
e Target FY 2019: $2.2 billion
» Number of days of formal training attended by staff
» Number of contracts awarded to HUB vendors
» Percentage of contracts awarded to HUB vendors
e Target FY 2019: Professional Services - 23.7%; Other Services -
26.0%; and Commodities - 21.1%
» Percentage of credit unions indicating quality service annually
e Target FY 2019: 90%
» Staffing level
e Target FY 2019: 95%
» Number of jobs fairs attended
e Target FY 2019: 2
» Turnover ratio (excluding retirements)
o Target FY 2019: Less than 15%
» Accreditation by NASCUS Maintained in Good Standing
e Target FY 2019: Yes
» Total Department costs relative to every $100,000 in assets regulated
e Target FY 2019: $10.04

8|Page

l
||
|

8




FY 2019 Annual Operating Plan & Budget
DEPARTMENT BUDGET - FY 2019
REVENUE:
Operating Fees $4.140,909!
Examination Fees
Application Fees
Penalties
Refund/Reimbursement of Expenditures
Other
TOTAL REVENUE $4,140,909
EXPENDITURES:
Personnel Expenses
Salaries and Wages $2.,566,189
Payroll Related Costs 810,680
Total Personnel Expenses $3,376,869
Travel Expenses
In State $421,847
Out-of-State 10,000
Commission 11,000
Total Travel Expenses $442 847
Other Operating Expenses
Professional Services/Fees $126,840
Materials and Supplies 36,370
Communications/Utilities 51,028
Repairs/Maintenance 2,800
Rentals and Leases 7,250
Printing and Reproduction 2,855
Other Expenditures 94,050
Total Other Operating Expenses $321,193
TOTAL EXPENDITURES $4,140,909
CONTINGENCY RESERVE $845,000
FULL-TIME-EQUIVALENT POSITIONS (FTEs) 295
! Budgeted operating fees will be set to cover the actual budget approved by the Commission. Any funds in
excess of the prescribed Contingency Fund Reserve aggregate limit as of August 31, 2018, will also be
used to reduce the operating fees for Texas credit unions during the fiscal year.
9|Page
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CUMULATIVE RESOURCES
Fiscal Year 2013 2014 2015 2016 2017 2018
Authorized 25 25 275 285 295 29.5
FIE
Actual FTE 235 243 25.0 28 29 TBD
Budgeted _
Dollars $2,969,435 | $3,024,386 | $3,503,250 | $3,700,917 | $3,935,394 | $4,063,453
Actual
Dollars $2,823,222 | $2,984,998 | $3,066,134 | $3,466,068 | $3,850,838 TBD
Spent
10|Page
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COMMITTEE APPOINTMENT

E. (b) Discussion and Consideration of the Chair’s Appointment
to the Commissioner Evaluation Committee.

BACKGROUND:  The Commission Chair is charged with the
responsibility of appointing members to any committee established by the
Commission. Previously, the Chair has indicated that when the vacant
position on the Commission was filled, she intended to appoint the
Commission’s newest member to the Commissioner Evaluation Committee.
Given Governor Abbott’s recent appointment to the Commission, the Chair
will take this opportunity to formally appoint Ms. Bayless to the Committee.

» Commissioner Evaluation Committee

The Commission Chair shall appoint a Commissioner Evaluation
Committee of at least three members, and shall designate one member as
Chair. The Commission Chair will serve as an ex-officio member of this
committee.

The purpose of the Committee shall be to coordinate the annual evaluation
of the Commissioner’s performance and to oversee the development and
maintenance of a Commissioner succession plan.

NOTE: Without objection, the minutes of the meeting will reflect the
Chair’s appointment to the Commissioner Evaluation Committee as
presented.
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Affirmative Actioned/EEO Quarterly Report
2nd Quarter - FISCAL YEAR 2018
2/28/2018

During this fiscal year, the department is authorized to have 29.5 employees.

QI White Black Hispanic Asian
Last r Male Female Male Female Male Female Male Female Total

Current Employees 11 3 2 4 1 5 3 0 29

Resignations (retirees) 0 0 0 0 0 0 0 0 0

New Hires 0 0 0 0 0 0 0 0 0

Grand Total of Employees 11 3 2 4 1 s 3 0 29
Q2
[Curvent Quarter

Current Employees 11 3 2 4 1 5 3 0 29

Resignations (retirees) 0 0 0 0 0 0 0 0 0

New Hires 0 0 0 0 0 0 0 0 0

Grand Total of Employees 11 3 2 4 1 5 3 0 29
Percent Male 58.62%
Percent Female 41.38%

Salary Breakdown Examiner Experience
Ql Q2 Ql Q2
Last Quarter Current Quarter Last Quarter Current Quarter
Avi u
Average Salaries Avemge Tenure \1 lari (months) # of Emplovees | AverageSalary| #ofEmplovees | Aversge Salary |

White $ 91,651.43 121.55 $ 91,651.43 124.51 Less Than | Year 0 $ - 0 $ -

Male $ 100,608.72 143.91 $ 100,608.72 146.87 1-2 Years 5 $ 59,576.00 4 $ 59,902.00

Female $ 58,808.00 39.57 $ 58,808.00 42.52 2-5 Years 8 $  61,216.58 9 $ 60,918.23

5-10 Years 0 $ - 0 $ -

Black . $ 71,136.67 82.35 $ 71,716.67 85.31 Over 10 Years 6 $ 104,770.00 6 S 104,770.00

Male $ 66,106.02 29.37 $ 66,106.02 32.33

Female $ 73,652.00 108.84 $ 74,522.00 111.79 Total | 19 |s 74369.05 | 19 |'s 74,552.21 |

*#354Does not include Part-time intern who eams $13.50/hr.

Hispanic $ 65,602.00 83.41 $ 66,184.00 88.69

Male $ 100,020.00 9.63 $ 103,512.00 12.58

Female $ 58,718.40 98.17 $ 58,718.40 103.91 46AY
Asian $ 70,848.00 85.41 $ 70,848.00 88.37

Male $ 70,848.00 85.41 $ 70,848.00 88.37

Female $ - 0.00 $ - 0.00
Total Average Is 79,865.38 | 101.81 Is 80,105.79 | 105.25
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Affirmative Actioned/EEO Quarterly Report

3rd Quarter - FISCAL YEAR 2018
5/31/2018

During this fiscal year, the department is authorized to have 29.5 employees.

Q White Black Hispanic Asian
Last Quarter Male Female Male Female Male Female Male Female Total
Current Employees 11 2 2 3 1 6 3 0 28
Resignations (retirees) 0 0 0 0 0 0 0 0 0
New Hires 0 0 0 0 0 0 [ 0 0
Grand Total of Employees 11 2 2 3 1 6 3 0 28
Q3
Current Quarter
Current Employees 11 2 2 3 1 6 3 0 28
Resignations (retirees) 0 0 0 0 0 0 0 0 0
New Hires 0 0 0 0 [ 0 0 0 0
Grand Total of Employees 11 2 2 3 1 6 3 0 g
Percent Male 60.71%
Percent Female 39.29%
Salary Breakdown Examiner Experience
Q2 Q3 Q2 Q3
Last Quarter Current Quarter Last Quarter Current Quarter
Average Tenure
Average Salaries Average Tenure Average Salaries (months) # of Employees | Average Salary #of oyees Average S
White $ 94,240.30 134.02 $ 94,240.30 134.77 Less Than | Year 0 $ - 0 - |s -
Male $ 100,608.72 149.14 $ 100,608.72 149.89 1-2 Years 4 $  59,902.00 3 $ 60,537.33
Female $ 59,214.00 50.86 $ 59,214.00 51.61 2-5 Years 8 $ 61,283.51 9 $ 60,918.23
5-10 Years 0 $ - 0 $ -
Black $ 70,104.81 70.20 $ 70,104.81 70.95 Over 10 Years 6 $ 104,770.00 6 $ 104,770.00
Male $ 66,106.02 34.60 $ 66,106.02 35.35
Female $ 72,770.67 93.93 $ 72,770.67 94.69 Total | 18 |s 75,472.00 | 18 |'s 75,472.00 |
*****Does not include Part-time intem who eams $13.50/hr,
[Hispanic $ 68,157.71 76.29 $ 68,157.71 79.04
Male $ 103,512.00 14.85 s 103,512.00 15.61
Female $ 62,265.33 86.53 $ 62,265.33 89.61
Asian $ 70,848.00 90.63 3 70,848.00 91.39
Male $ 70,848.00 90.63 $ 70,848.00 91.39
Female $ - 0.00 $ - 0.00
Total Average Is 80,903.43 | 103.54 s 80,903.43 | 104.79 |
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Credit Union Department
Executive Summary

As of 05/31/18 *Information from call report cycle
YTD YTD 2018 FISCAL YEAR
ACTIVITY 2016 2017 | 1st Qtr | 2nd Qtr | 3rd Qtr | 4th Qtr | YTD
MOVEMENT PROFILE
Number of CUs 184 186 187 186
Total Assets (Millions) *35,882 | *39,356 | *40,088 | #40,532
APPLICATIONS (Received)
Charters 0 0 0 0 0
Foreign Branches 0 1 0 0 0
Conversions 4 1 1 0 1
Mergers 2 3 1 1 2
Bylaws 45 65 7 14 21
Articles of Incorporation 1 2 0 1 1
Total 52 72 9 16 0 0 25
EXAMINATION ACTIVITIES
Regular 104 115 19 15 34
Joint 62 55 13 22 35
Remedial 37 28 10 8 18
Total 203 198 42 45 0 0 87
ENFORCEMENT ACTIONS (In Force)
Determination Letters 1 1 2
LUAs 0 0 0
Cease & Desist Orders 1 3 4 2
Dividend Restrictions 0 0 0 0
Conservatorships 0 0 0 0
Liquidations 2 1 1 1
Total 5 5 6 5 0 0
PERSONNEL STAFFING
Field Examiners 18 19 19 19
Total Personnel 28 29 29 29
FINANCIAL OPERATIONS (In Thousands)
Budgeted Expenditures 3,701 3,935 963 1,980 0 0 2,943
Actual Expenditures 3,476 3,855 886 1,832 0 0 2,718
Gifts and Bequests n/a n/a n/a n/a n/a n/a n/a
Actual Revenue 3,263 3,707 2,202 2,207 0 0 4,409
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Credit Union Department

Application Activities - Detail

4th Qtr | 4th Qtr 2018 FISCAL YEAR
ACTIVITY 2016 2017 | 1st Qtr | 2nd Qtr | 3rd Qtr | 4th Qtr |
. CHARTERS
Pending at Beginning of Period 0 0 0 0
Add: New Applications Filed 0 0 0 0
Less: Approved 0 0 0 0
Denied/Withdrawn 0 0 0 0
Pending at End of Period 0 0 0 0 AR | HH AR
FOREIGN BRANCH OFFICES
Pending at Beginning of Period 0 0 0 0
Add: New Applications Filed 0 0 0 0
Less: Approved 0 0 0 0
Denied/Withdrawn 0 0 0 0
Pending at End of Period 0 0 0 0 RIS | BRI
| E CONVERSIONS
Pending at Beginning of Period : 1 0 1
Add: Applications Filed 1 0 1 0
Less: Approved 0 1 0 0
Denied/Withdrawn 0 0 0 1 S
Pending at End of Period 3 0 1 0 HERHHHAR | FHERH R
MERGERS
Pending at Beginning of Period 1 1 2 1
Add: Applications Filed 0 1 1 2
Less: Approved 0 0 1 1
Denied/Withdrawn 0 0 1 0
Pending at End of Period 1 2 1 2 Bt | #
~ BYLAWS
Pending at Beginning of Period 4 9 10 3
Add: Applications Filed 11 16 7 30
Less: Approved 9 15 14 25
Denied/Withdrawn 0 0 0 1
Pending at End of Period 6 10 3 7 HABHAHER | HHA B
: ARTICLES OF INCORPORATION
Pending at Beginning of Period 0 0 0 0
Add: Applications Filed 0 | 0 1
Less: Approved 0 1 0 1
Denied/Withdrawn 0 0 0 0
Pending at End of Period 0 0 0 0 HiHH | 7T
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Credit Union Department

Movement Profile - Condition Summary

CAMEL | 4th Qtr | 4th Qtr 2018 FISCAL YEAR
RATING 2016 2017 *1st Qtr| *2nd Qtr | *3rd Qtr | *4th Qtr
1 34 42 44 44
2 125 124 118 116
3 22 18 21 22
4 3 3 3 4
5 0 0 0 0
Total 184 187 186 186 #VALUE! |#VALUE!

* Information from exam master list

Texas Credit Union Department
Enforcement Actions - Detail

In Force Activity | In Force Activity | In Force
TYPE OF ACTION | 8/31/2016 | Issued |Terminated| 8/31/2017 | Issued [Terminated02/28/2018
Determination Letters 2 0 1 1 1 0 2
LUAs 0 0 0 0 0 0 0
Cease & Desist Orders 1 2 1 3 1 2 2
Dividend Restrictions 0 0 0 0 0 0 0
Conservatorships 0 0 0 0 0 0 0
Liquidations 2 0 0 1 0 0 1
Total 5 2 2 5 2 2 5
Texas Credit Union Department
Examination Activities
Analysis of Current Year
Budgeted | Actual % % % Mailed
TYPE OF EXAM Number |Number| Budget of Total Within 21 Days
Regular 23 15 65% 8% 100%
Joint 15 22 147% 12% 100%
Remedial 10 8 80% 4% 100%
Total 48 45 94% 26% 100%
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Credit Union Department

Movement Profile - Consumer Complaints

CONSUMER YTD YTD 2018 FISCAL YEAR
COMPLAINTS 2016 2017 | 1stQtr | 2nd Qtr | 3rd Qtr | 4th Qtr | YTD
Received 261 280 78 83 161
Closed 265 280 7 76 153
Avg. Days to Process 14 12.5 13 12 12.5
% Resolved in 45 Days 99% 100% 100% 100% 100%

Texas Credit Union Department
Consumer Complaint - Detail

Page 4

TYPES OF YTD YTD 2018 FISCAL YEAR
COMPLAINTS 2016 | 2017 | 1stQtr | 2nd Qtr | 3rd Qtr | 4th Qtr | YTD
LOAN ISSUES
Collections/Loans 16 13 7 1 8
Procedure Irregularity 17 8 2 2 4
Denial 0 0 0
Cross Collateralization 3 1 1 1
Credit Report Issues 24 42 9 13 22
Collateral Protection Insurance 5 5 3 2 5
ACCOUNT ISSUES
NSF/Overdraft 0 0 0
Electronic Funds Transfer 14 13 3 7
Holds on Checks 6 3 1 5
Posting Order 1 6 2
Fraud/Unauthorized 25 32 6 13
Fees 29 41 14 12 26
Billing Disputes 5 10 1 3 4
Other 30 49 14 20 34
OTHER PRODUCTS/SERVICES
Account/Loan Balance 33 23 1 6 7
Account Closed/Frozen 16 13 3 2 5
Customer Service 34 16 6 2 8
Deceptive Advertisment 2 0 0
Vehicle Title 4 2 2
Website Issues 1 0
TOTAL 265 280 77 76 0 0 153
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Credit Union Department
Merger/Conversion Finalized

YTD YTD 2018 FISCAL YEAR
ACTIVITY 2016 2017 1stQr | 2ndQtr | 3rdQtr | 4thQtr YTD
T . e n ‘ i
Number:
State-to-State 2 1 1 1
Federal-to-State 1 0 1 1
State-to-Federal 0 0 0
Total 3 1 1 1 0 0 2
Assets:
State-to-State 2,945,999 | 193,161,845 193,161,845
Federal-to-State 43,448,790 - 515,412 515412
State-to-Federal - - 0
Total 43,448,790 2,945,999 193161845 515,412 0 0 193,677,257
CONVERSIONS
Number:
Federal-to-State 1 0
State-to-Federal 0
State-to-Mutual Bank 0 0
Assets: 0
Federal-to-State 161,809,958 | 1,639,524,324 0
State-to-Federal 0
State-to-Mutual Bank 0
Total 161,809,958 | 1,639,524,324 0 0 0 0 0
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Credit Union Department
Quarter Assessment of HUB Related Activities

February 28, 2018
Q2
QTR YTD
PROCUREMENT CATEGORY GOAL PERFORMANCE | PERFORMANCE

Heavy Construction 11.2% * *

Building Construction 21.1% * *

Special Trade Construction 32.9% 0.00% 0.00%
Professional Services 23.7% 0.00% 0.00%
Other Services 26.0% 53.21% 47.24%
Commodities 21.1% 46.55% 80.69%

*This goal is generally not applicable to the Department

(MBL, FBL) (MAS, FAS) (MHI, FHI) (VVV, VVY) (FWO0)
: Total Expenditure During This Quarter

AFRICAN HISPANIC NATIVE NON-MINORITY
Procurement Category AMERICAN | ASIAN AMERICAN AMERICAN AMERICAN WOMAN NONHUB | HUB Total
Heavy Construction S $ - $ - $ - $ - $ $ -
Building Construction $ $ - $ - 3 - $ - $ - $ -
Special Trade $ $ $ - $ - $ - 3 - $ -
Professional Services $ - $ $ - S - $ - $ - $ -
Other Services $ - $ $ - $ - $ 6,62250$ 582430 % 6,622.50
Commodities $ - $ - $ - $ - $ 1.919.03 [ $§ 2,203.61 | $ 1,919.03

(MBL, FBL) (MAS, FAS) (MHI, FHI) (VVV, VVY) (FWO)

- Number of HUB/Non-HUB Vendors (Ongoing and New) Utilized This Quarter

AFRICAN HISPANIC NATIVE NON-MINORITY
Procurement Category AMERICAN | ASIAN AMERICAN AMERICAN AMERICAN WOMAN NON HUB | HUB Total
Heavy Construction 0 0 0 0 0 0 0
Building Construction 0 0 0 0 0 0 0
Special Trade 0 0 0 0 0 0 0
Professional Services 0 0 0 0 0 0 0
Other Services 0 0 0 0 1 7 1
Commodities 0 0 0 0 3 8 3
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Credit Union Department
Year to Date Assessment of HUB Related Activities

February 28, 2018

YTD

(MBL, FBL) (MAS, FAS) (MHI, FHI) (VVV, VVY) (FWO)
Total Expenditure YTD :

AFRICAN HISPANIC NATIVE NON-MINORITY
Procurement Category AMERICAN [ ASIAN AMERICAN AMERICAN AMERICAN WOMAN NON HUB HUB Total
Heavy Construction $ - |8 - |§ $ - |8 - s - % -
Building Construction $ - S - $ $ - § - $ - b -
Special Trade $ - 5 - $ $ - $ - $ 4736046 | $ -
Professional Services $ - S - $ $ - $ - ) - $ -
Other Services $ - S - $ $ - ) J3072 S 18.686.93 [ § 16,730.72
Commodities $ - S - 5 $ - $ 3229825 || $ 7.727.36 | $ 32.298.25

(MBL, FBL) (MAS, FAS) (MHI, FHI) (VVV, VVY) (FWO)

Number of HUB/Non-HUB Vendors (Ongoing and New) Utilized YTD
AFRICAN HISPANIC NATIVE NON-MINORITY
Procurement Category AMERICAN [ ASIAN AMERICAN AMERICAN AMERICAN WOMAN NON HUB HUB Total
Heavy Construction 0 0 0 0 0 0 0
Building Construction 0 0 0 0 0 0 0
Special Trade 0 0 0 0 0 4 0
Professional Services 0 0 0 0 0 0 0
Other Services 0 0 0 0 2 15 2
Commodities 0 0 0 0 6 13 6
African American (MBL, FBL) YTD Calculations Include:
Asian American (MAS, FAS) Ql
Hispanic American (MHI, FHI) Q2
Native American (VVV, VVY)
Non-Minority Woman (FWOQ)
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Total Visits:

Most Requested Pages:

Most Downloaded Files:

Credit Union Department
Web Site Statistics

Report Range: 09/01/17 thru 02/28/18

Number of Visits

Visitors

Page Views

Number of Repeat Visitors
Average Pages per Visit
Average Visit Duration

Home

Texas Rules for Credit Unions
Job Postings

Department Newsletter
Contact Us

Rules for Credit Unions

Accountant IV Position

Complaint Form

List of Texas State-Chartered Credit Unions
Finance Code - Unofficial Compilation of CUs

Page 8

Number

4,011
2,782
11,187
1,486
2.79
0:02:37

2,859
936
790
519
383

360
141
100
95

81
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Quarterly Survey Results
Examinations
January, 2018 thru May, 2018

Reflects summary responses from 12

surveys received or _

27 % ofthe 44

surveys mailed

Strongly | Somewhat Somewhat | Strongly No
Questions Agree Agree Neutral Disagree Disagree Response
Q 1. The lead-time was sufficient to gather the information
requested prior to the on-site examination. 11 1
Q 2. The pre-examination requests were reasonable in scope. 10 2
Q 3. Materials requested in the pre-examination were used
during the examination. 10 2
Q 4. The pre-examination request made the examination run
more efficiently. 10 2
Q 5. The examiners were knowledgeable about your credit union. 9 3
Q 6. The examiners demonstrated a thorough understanding of
safety and soundness issues. 11 1
Q. 7. The examiners were responsive to your questions and
concerns. 10 2
Q 8. The examiners communicated effectively with the credit
union throughout the examination. 10 2
Q 9. The examiners treated you professionally. 11 1
Q 10. The examiners explained the CAMEL Ratings in sufficient
detail. 12
Q 11. All major findings of the examination were discussed with
you prior to the examiners leaving your credit union. 12
Q 12. Management was given the opportunity to react to the
examination findings. 10 2
Q 13. The examination was completed within a reasonable
timeframe. 10 1
Q 14. The report accurately reflected the examination findings as
conveyed to you during the examination. 10 1 1
Q. 15. The report was easy to understand. 12
Q 16. The report accurately portrayed your credit union’s
practices and condition. 10 1 1
Q 17. The transmittal letter and other written communications
concerning the examination report was clear and concise. 12
Q. 18. The report contained useful recommendations for
improving safety and soundness practices. 9 2 1
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Examinations (Continued)

Strongly | Somewhat Somewhat | Strongly No
Questions Agree Agree Neutral Disagree Disagree Response
Q 19. The examination findings will assist you in enhancing your
safety and soundness practices. 9 3
Q 20. The examination was conducted in a fair and objective
manner. 11 1
Applications
Reflects summary responses from ___ 6 surveys received or ___ 35 % of the 17 surveys mailed
Strongly | Somewhat Somewhat | Strongly No
Questions Agree Agree Neutral Disagree Disagree Response
Q 1. Department staff provided timely and accurate
feedback/answers. 6
Q 2. Department staff communicated with me in a courteous and
professional manner. 6
Q 3. The application process was efficient. 5 1
Q 4. The Department’s requests for information were reasonable. 6
Q 5. The Department’s website was helpful in completing my
application. 2 3 1
Complaints
Reflects summary responses from 15 surveys received or 15 % of the 103 surveys mailed
Strongly | Somewhat Somewhat | Strongly No
Questions Agree Agree Neutral Disagree Disagree Response
Q 1. It was relatively easy to file a complaint with the
Department. 4 9 1 1
Q 2. Department staff communicated with me in a courteous and
professional manner. 6 3 4 1 1
Q 3. | believe Department staff understood the basis of my
complaint. 4 5 2 2 2
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Complaints (Continued)

Strongly | Somewhat Somewhat | Strongly No
Questions Agree Agree Neutral Disagree Disagree Response
Q 4. The response provided by the Department addressed the
important aspects of my complaint. 4 2 3 6
Q 5. The explanation given was fair considering applicable laws. 3 1 3 3 5
Q 6. The Department website was helpful in the complaint
process. 3 7 3 1 1
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