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® Other Appraisal Requirements. A credit union shall also comply with applicable real estate
appraisal requirements contained within Part 722 of the National Credit Union Administration
Rules and Regulations.

Source: The provisions of this §91.708 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 11, 2002, 27 TexReg 6834, amended to be effective August 10, 2003, 28 TexReg 6267;
amended to be effective November 9, 2006, 31 TexReg 9018, reviewed and amended to be effective
November 7, 2010, 35 TexReg 9720; reviewed and readopted to be effective June 23, 2014, 39 TexReg
5203.

§91.709. Member Business and Commercial Loans.

(a) Definitions. Definitions.in TEX. FIN. CODE §121.002, are incorporated herein by reference.
As used in this section, the following words and terms shall have the following meanings, unless
the context clearly indicates otherwise.

(1) “Borrower” means a member or any other person named as a borrower, obligor, or
debtor in a loan or extension of credit; or any other person, including, but not limited to, a comaker,
drawer, endorser, guarantor or surety who is considered to be a borrower under the requirements
of subsection (i) of this section concerning aggregation and attribution for commercial loans.

(2) “Commercial loan” means a loan or an extension of credit to an individual, sole
proprietorship, partnership, corporation, or business enterprise for commercial, industrial,
agricultural, or professional purposes, including construction and development loans, any
unfunded commitments, and any interest a credit union obtains in such loans made by another
lender. A commercial loan does not include a loan made for personal expenditure purposes; a loan
made by a corporate credit union; a loan made by a credit union to a federally insured credit union;
a loan made by a credit union to a credit union service organization; a loan secured by a 1- to 4-
family residential property (whether or not the residential property is the borrower’s primary
residence); a loan fully secured by shares in the credit union making the extension of credit or
deposits in another financial institution; a loan secured by a vehicle manufactured for household
use; and a loan that would otherwise meet the definition of commercial loan and which, when the
aggregate outstanding balance plus unfunded commitments less any portion secured by shares in
the credit union to a borrower, is equal to less than $50,000.

(3) “Control” means a person directly or indirectly, or acting through or together with one
or more persons who:

(A) own, control, or have the power to vote twenty-five (25) percent or more of
any class of voting securities of another person;

(B) control, in any manner, the election of a majority of the directors, trustees, or
other persons exercising similar functions of another person; or

(C) have the power to exercise a controlling influence over the management or
policies of another person.

(4) “Immediate family member” means a spouse or other family member living in the same
household.

(5) “Loan secured by a lien on a 1- to 4-family residential property” means a loan that, at
origination, is secured wholly or substantially by a lien on a 1- to 4-family residential property for
which the lien is central to the extension of the credit; that is the borrower would not have been
extended credit in the same amount or on terms as favorable without the lien. A loan is wholly or
substantially secured by a lien on a 1- to 4-family residential property if the estimated value of the
real estate collateral at origination (after deducting any senior liens held by others) is greater than
fifty (50) percent of the principal amount of the loan.
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(6) “Loan secured by a lien on a vehicle manufactured for household use” means a loan
that, at origination, is secured wholly or substantially by a lien on a new and used passenger car or
other vehicle such as a minivan, sport-utility vehicle, pickup truck, and similar light truck or heavy-
duty truck generally manufactured for personal, family, or household use and not used as a fleet
vehicle or to carry fare-paying passengers, for which the lien is central to the extension of credit.
A lien is central to the extension of credit if the borrower would not have been extended credit in
the same amount or on terms as favorable without the lien. A loan wholly or substantially secured
by a lien on a vehicle manufactured for household use if the estimated value of the collateral at
origination (after deducting any senior liens held by others) is greater than fifty (50) percent of the
principal amount of the loan.

(7) “Loan-to-value ratio for collateral” means the aggregate amount of all sums borrowed
and secured by the collateral, including outstanding balances plus any unfunded commitment or
line of credit from another lender that is senior to the credit union’s lien, divided by the current
collateral value. The current collateral value must be established by prudent and accepted
commercial loan practices and comply with all regulatory requirements.

(8) “Member business loan” has the meaning assigned by 12 C.F.R. Part 723.

(9) “Net worth” has the meaning assigned by 12 C.F.R. Part 702.2.

(10) “Readily marketable collateral” means financial instruments and bullion that are
salable under ordinary market conditions with reasonable promptness at a fair market value
determined by quotations based upon actual transactions on an auction or similarly available daily
bid and ask price market.

(11) “Residential property” means a house, townhouse, condominium unit, cooperative
unit, manufactured home, a combination of a home or dwelling unit and a business property that
involves only minor or incidental business use, real property to be improved by the construction
of such structures, or unimproved land zoned for 1- to 4-family residential use but does not include
a boat, motor home, or timeshare property, even if used as a primary residence. This applies to
such structure whether under construction or completed.

(b) Parity. A credit union may make, commit to make, purchase, or commit to purchase any
member business loan it could make if it were operating as a federal credit union domiciled in this
state, so long as for each transaction the credit union complies with all applicable regulations
governing such activities by federal credit unions. However, all such loans must be documented
in accordance with the applicable requirements of this chapter.

(c) Commercial Loan Responsibilities and Operational Requirements. Prior to engaging in the
business of making commercial loans, a credit union must address the responsibilities and
operational requirements under this subsection:

(1) Written policies. A credit union must establish comprehensive written commercial
loan policies approved by its board of directors instituting prudent loan approval, credit
underwriting, loan documentation, and loan monitoring standards in accordance with this
paragraph. The board must review its policies at least annually and, additionally, prior to any
material change in the credit union’s commercial lending program or related organizational
structure, in response to any material change in the credit union’s overall portfolio performance,
or in response to any material change in economic conditions affecting the credit union. The board
must update its policies when warranted. Policies under this paragraph must be designed to
identify:

(A) type(s) of commercial loans permitted;

(B) trade area;

(C) the maximum amount of assets, in relation to net worth, allowed in secured,
unsecured, and unguaranteed commercial loans and in any given category or type of commercial
loan and to any one borrower;
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(D) credit underwriting standards including potential safety and soundness
concerns to ensure that action is taken to address those concerns before they pose a risk to the
credit union’s net worth; the size and complexity of the loan as appropriate to the size of the credit
union; the scope of the credit union’s commercial loan activities; the level and depth of financial
analysis necessary to evaluate financial trends and the condition of the borrower and the ability of
the borrower to meet debt service requirements; requirements for a borrower-prepared projection
when historic performance does not support projected debt payments; the financial statement
quality and degree of verification sufficient to support an accurate financial analysis and risk
assessment; the methods to be used in evaluating collateral authorized, including loan-to-value
ratio limits; the means to secure various types of collateral; and other risk assessment analyses
including analysis of the impact of current market conditions on the borrower.

(E) loan approval standards including consideration, prior to credit commitment,
of the borrower’s overall financial condition and resources; the financial stability of any guarantor;
the nature and value of underlying collateral; environmental assessment requirements; the
borrower’s character and willingness to repay as agreed; the use of loan covenants when warranted;
and the levels of loan approval authority commensurate with the proficiency of the individuals or
committee of the credit union tasked with such approval authority in evaluating and understanding
commercial loan risk, when considered in terms of the level of risk the borrowing relationship
poses to the credit union;

(F) loan monitoring standards including a system of independent, ongoing credit
review and appropriate communication to senior management and the board of directors; the
concentration of credit risk; and the risk management systems under subsection (d) of this section;
and

(G) loan documentation standards including enabling the credit union to make
informed lending decisions and assess risk, as necessary, on an ongoing basis; identifying the
purpose of each loan and source(s) of repayment; assessing the ability of each borrower to repay
the indebtedness in a timely manner; ensuring that any claim against a borrower is legally
enforceable; and demonstrating appropriate administration and monitoring of each loan.

(2) Qualified Staff. A credit union must ensure that it is appropriately staffed with
qualified personnel with relevant and necessary expertise and experience for the types of
commercial lending in which the credit union is engaged, including appropriate experience in
underwriting, processing, overseeing and evaluating the performance of a commercial loan
portfolio, including rating and quantifying risk through a credit risk rating system and collections
and loss mitigation activities for the types of commercial lending in which the credit union is
engaged. At a minimum, a credit union making, purchasing, or holding any commercial loans must
internally have a senior management employee that has a thorough understanding of the role of
commercial lending in the credit union’s overall business model and establish risk management
processes and controls necessary to safely conduct commercial lending as provided by subsection
(d) of this section.

(3) Use of Third-Party Experience. A third party may provide the requisite expertise and
experience necessary for a credit union to safely conduct commercial lending if:

(A) the third party has no affiliation or contractual relationship with the borrower;

(B) the third party is independent from the commercial loan transaction and does
not have a participation interest in a loan or an interest in any collateral securing a loan that the
third party is responsible for reviewing, or an expectation of receiving compensation of any sort
that is contingent on the closing of the loan, with the following exceptions:

6] the third party may provide a service to the credit union that is
related to the transaction, such as loan servicing;
(ii)  the third party may provide the requisite experience to a credit union

91-49



and purchase a loan or a participation interest in a loan originated by the credit union that the third
party reviewed; and

(iii) the third party is a credit union service organization and the credit union
has a controlling financial interest in the credit union service organization as determined under
generally accepted accounting principles.

(C) the actual decision to grant a commercial loan resides with the credit union;
and

(D) qualified credit union staff exercise ongoing oversight over the third party by
regularly evaluating the quality of any work the third party performs for the credit union.

(4) De Minimis Exception. The responsibilities and operational requirements described
in paragraphs (1) and (2) of this subsection do not apply to a credit union if it meets all of the
following conditions:

(A) the credit union’s total assets are less than $250 million;

(B) the credit union’s aggregate amount of outstanding commercial loan balances
(including any unfunded commitments, any outstanding commercial loan balances and unfunded
commitments of participations sold, and any outstanding commercial loan balances and unfunded
commitments sold and serviced by the credit union) total less than fifteen (15) percent of the credit
union’s net worth; and

(C) in a given calendar year, the amount of originated and sold commercial loans
and the amount of originated and sold commercial loans the credit union does not continue to
service, total fifteen (15) percent or less of the credit union’s net worth.

(D) A credit union that relies on this de minimis exception is prohibited from
engaging in any acts or practices that have the effect of evading the requirements of this subsection.
(d) Commercial Loan Risk Management Systems.

(1) Risk Management Processes. A credit union’s risk management process must be
commensurate with the size, scope and complexity of the credit union’s commercial lending
activities and borrowing relationships. The processes must, at a minimum, address the following:

(A) use of loan covenants, if appropriate, including frequency of borrower and
guarantor financial reporting;

(B) periodic loan review, consistent with loan covenants and sufficient to conduct
portfolio risk management, which, based upon current market conditions and trends, loan risk, and
collateral conditions, must include a periodic reevaluation of the value and marketability of any
collateral, and an updated loan-to-value ratio for collateral calculation;

(C) acredit risk rating system under paragraph (2) of this subsection; and

(D) aprocess to identify, report, and monitor commercial loans that are approved
by the credit union as exceptions to the credit union’s loan policies.

(2) Credit Risk Rating System. The credit risk rating system must be a formal process that
identifies and assigns a relative credit risk rating to each commercial loan in a credit union’s
portfolio, using ordinal ratings to represent the degree of risk. The credit risk score must be
determined through an evaluation of quantitative factors based on the financial performance of
each commercial loan and qualitative factors based on the credit union’s management, operational,
market, and business environment factors. A credit risk rating must be assigned to each
commercial loan at the inception of the loan. A credit risk rating must be reviewed as frequently
as necessary to satisfy the credit union’s risk monitoring and reporting policies, and to ensure
adequate reserves as required by generally accepted accounting principles.

(3) Independent Review. Periodic independent reviews should be conducted by a person
who is both qualified to conduct such a review and independent of the function being reviewed.
The review should provide an objective assessment of the overall commercial loan portfolio
quality and verify the accuracy of ratings and the operational effectiveness of the credit union’s
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risk management processes. A credit union is not required to hire an outside third party to conduct
this independent review, if it can be done in-house by a competent person that is considered
unconnected to the function being reviewed.

(e) Collateral and Security for Commercial Loans.

(1) Collateral. A commercial loan must be secured by collateral commensurate with the
level of risk associated with the size and type of the commercial loan. The collateral must be
sufficient to ensure the credit union is protected by a prudent loan-to-value ratio for collateral along
with appropriate risk sharing with the borrower and principal(s). A credit union making an
unsecured commercial loan must determine and document in the loan file that mitigating factors
sufficiently offset the relevant risk of making an unsecured loan.

(2) Personal Guarantees. A credit union that does not require the full and unconditional
personal guarantee from all principals of the borrower who have a controlling interest, as defined
by subsection (a)(3) of this section, in the borrower must determine and document in the loan file
that mitigating factors sufficiently offset the relevant risk.

(f) Construction and Development Loans.

(1) Terms. In this subsection:

(A) “construction or development loan” means any financing arrangement to enable
the borrower to acquire property or rights to property, including land or structures, with the intent
to construct or renovate an income producing property, such as residential housing for rental or
sale, or a commercial building, that may be used for commercial, agricultural, industrial, or other
similar purposes. It also means a financing arrangement for the construction, major expansion or
renovation of the property types referenced in this subsection. The collateral valuation for securing
a construction or development loan depends on the satisfactory completion of the proposed
construction or renovation where the loan proceeds are disbursed in increments as the work is
completed. A loan to finance maintenance, repairs, or other improvements to an existing income-
producing property that does not change the property’s use or does not materially impact the
property is not a construction or development loan.

(B) “cost to complete” means the sum of all qualifying costs necessary to complete
a construction project and documented in an approved construction budget. Qualifying costs
generally include on- or off-site improvements; building construction; other reasonable and
customary costs paid to construct or improve a project, including a general contractor’s fees; other
expenses normally included in a construction contract such as bonding and contractor insurance;
the value of the land, determined as the sum of the cost of any improvements to the land and the
lesser of appraised market value or purchase price; interest as provided by this subparagraph;
project costs as provided by this subparagraph; a contingency account to fund unanticipated
overruns; and other development costs such as fees and related pre-development expenses. Interest
expense is a qualifying cost only to the extent it is included in the construction budget and is
calculated based on the projected changes in the loan balance up to the expected “as-complete”
date for owner-occupied non-income-producing commercial real property or the “as stabilized”
date for income-producing real estate. Project costs for related parties, such as developer fees,
leasing expenses, brokerage commissions and management fees, are included in qualifying costs
only if reasonable in comparison to the cost of similar services from a third party. Qualifying costs
exclude interest or preferred returns payable to equity partners or subordinated debt holders, the
developer’s general corporate overhead, and selling costs to be funded out of sales proceeds such
as brokerage commissions and other closing costs.

(C) “prospective market value” means the market value opinion determined by an
independent appraiser in compliance with the relevant standards set forth in the Uniform Standards
of Professional Appraisal Practice. Prospective value opinions are intended to reflect the current
expectations and perceptions of market participants, based on available data. Two (2) prospective
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value opinions may be required to reflect the time frame during which development, construction,
or occupancy occur. The prospective market value “as-completed” reflects the real property’s
market value as of the time that development is to be completed. The prospective market value
“as-stabilized” reflects the real property’s market value as of the time the real property is projected
to achieve stabilized occupancy. For an income producing property, stabilized occupancy is the
occupancy level that a property is expected to achieve after the real property is exposed to the
market for lease over a reasonable period of time and at comparable terms and conditions to other
similar real properties.

(2) Policies. A credit union that elects to make a construction or development loan must
ensure that its commercial loan policies under subsection (c) of this section meets the following
conditions:

(A) qualified personnel representing the interest of the credit union must conduct
a review and approval of any line item construction budget prior to closing the loan;

(B) a requisition and loan disbursement process approved by the credit union is
established;

(C) release or disbursement of loan funds occurs only after on-site inspections
which are documented in a written report by qualified personnel who represents the interest of the
credit union and certifies that the work requisitioned for payment has been satisfactorily
completed, and the remaining funds available to be disbursed from the construction and
development loan is sufficient to complete the project; and

(D) each loan disbursement is subject to confirmation that no intervening liens
have been filed.

(3) Establishing Collateral Values. The current collateral value must be established by
prudent and accepted commercial loan practices and comply with all regulatory requirements. The
collateral value depends on the satisfactory completion of the proposed construction or renovation
where the loan proceeds are disbursed in increments as the work is completed and is the lesser of
the project’s cost to complete or its prospective market value.

(4) Controls and Processes for Loan Advances. A credit union that elects to make a
construction and development loan must have effective commercial loan control procedures in
place to ensure sound loan advances and that liens are paid and released in a timely manner.
Effective controls should include segregation of duties, delegation of duties to appropriate
qualified personnel, and dual approval of loan disbursements.

(g) Commercial Loan Prohibitions.

(1) Ineligible borrowers. A credit union may not grant a commercial loan to the following:

(A) any senior management employee directly or indirectly involved in the credit
union’s commercial loan underwriting, servicing, and collection process, and any of their
immediate family members;

(B) any person meeting the requirements of subsection (i) of this section
concerning aggregations and attribution for commercial loans, with respect to persons identified
in subparagraph (A) of this paragraph; or

(C) any director, unless the credit union’s board of directors approves granting the
loan and the borrowing director was recused from the board’s decision making process.

(2) Equity Agreements and Joint Ventures. A credit union may not grant a commercial
loan if any additional income received by the credit union or its senior management employees is
tied to the profit or sale of any business or commercial endeavor that benefits from the proceeds
of the loan.

(3) Fees. No director, committee member, volunteer official, or senior management
employee of a credit union, or immediate family member of such director, committee member,
volunteer official, or senior management employee, may receive, directly or indirectly, any
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commission, fee, or other compensation in connection with any commercial loan made by the
credit union. Employees, other than senior management, may be partially compensated on a
commission or performance based incentive, provided the compensation is governed by a written
policy and internal controls established by the board of directors. The board must review the
policies and controls at least annually to ensure that such compensation is not excessive or expose
the credit union to inappropriate risks that could lead to material financial loss. Loan origination
employees are prohibited from receiving, in connection with any commercial loan made by the
credit union, any compensation from any source other than the credit union. For the purposes of
this paragraph, compensation includes non-monetary items and anything reasonably regarded as
pecuniary gain or pecuniary advantage, including a benefit to any other person in whose welfare
the beneficiary has a direct and substantial interest, but compensation does not include
nonmonetary items of nominal value.

(h) Aggregate Member Business Loan Limit.

(1) Limits. The aggregate limit on a credit union’s net member business loan balances is
the lesser of 1.75 times the actual net worth of the credit union, or 1.75 times the minimum net
worth required under 12 U.S.C. Section 1790d(c)(1)(A). For purposes of this calculation, member
business loan means any commercial loan, except that the following commercial loans are not
member business loans and are not counted toward the aggregate limit on member business loans:

(A) any loan in which a federal or state agency (or its political subdivision) fully
insures repayment, fully guarantees repayment, or provides an advance commitment to purchase
the loan in full; and

(B) any non-member commercial loan or non-member participation interest in a
commercial loan made by another lender, provided the credit union acquired the non-member
loans or participation interest in compliance with applicable laws and the credit union is not, in
conjunction with one or more other credit unions, trading member business loans to circumvent
the aggregate limit under this subsection.

(2) Exceptions. Any loan secured by a lien on a 1 to 4 family residential property that is
not a member’s primary residence, any loan secured by a lien on a vehicle manufactured for
household use that will be used for commercial, corporate, or other business investment property
or venture, and any other loan for an agricultural purpose are not commercial loans (if the
outstanding aggregate net member business loan balance is $50,000 or greater), and must be
counted toward the aggregate limit on a credit union’s member business loans under this
subsection.

(3) Exemption. A credit union that has a federal low-income designation, or participates
in the federal Community Development Financial Institution program, or was chartered for the
purpose of making member business loans, or which as of the date of the Credit Union Membership
Access Act of 1998 had a history of primarily making commercial loans, is exempt from
compliance with the aggregate member business loan limits in paragraph (1) of this subsection.

(4) Method of Calculation for Net Member Business Loan Balance. For the purposes of
NCUA form 5300 reporting (call report), a credit union’s net member business loan balance is
determined by calculating the sum of the outstanding loan balance plus any unfunded
commitments and reducing that sum by any portion of the loan that is: secured by shares in the
credit union, by shares or deposits in other financial institutions, or by a lien on a borrower’s
primary residence; insured or guaranteed by any agency of the federal government, a state, or any
political subdivision of a state; or subject to an advance commitment to purchase by any agency
of the federal government, a state, or any political subdivision of a state; or sold as a participation
interest without recourse and qualifying for true sales accounting under generally accepted
accounting principles.

(i) Aggregation and Attribution for Commercial Loans.
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(1) General Rule. A commercial loan or extension of credit to one borrower is attributed
to another person, and each person will be considered a borrower, when:

(A)  the proceeds of the commercial loan or extension of credit are to be used for
the direct benefit of the other person, to the extent of the proceeds so used, as provided by
paragraph (2) of this subsection;

(B) acommon enterprise is deemed to exist between the persons as persons as
provided by paragraph (3) of this subsection; or

(C) the expected source of repayment for each commercial loan or extension of
credit is the same for each person as provided by paragraph (3) of this subsection.

(2) Direct Benefit. The proceeds of a commercial loan or extension of credit to a borrower
is considered used for the direct benefit of another person and attributed to the other person when
the proceeds, or assets purchased with the proceeds, are transferred in any manner to or for the
benefit of the other person, other than in a bona fide arm’s length transaction where the proceeds
are used to acquire property, goods, or services from such other person.

(3) Common Enterprise. ‘

(A)  Description. A common enterprise is considered to exist and commercial
loans to separate borrowers will be aggregated when:

(i) the expected source of repayment for each loan or extension of credit is
the same for each borrower and neither borrower has another source of income from which the
loan (together with the borrower’s other obligations) may be fully repaid. An employer will not
be treated as a source of repayment under this subparagraph because of wages and salaries paid to
an employee, unless the standards of clause (ii) of this subparagraph are met:

(ii) the loans or extension of credit are made:

(I) to borrowers who are related directly or indirectly through
control as defined by subsection (a) of this section; and

(II) substantial financial interdependence exists between or among
the borrowers. Substantial financial interdependence is deemed to exist when fifty (50) percent or
more of one borrower’s gross receipts or gross expenditures (on an annual basis) are derived from
transactions with the other borrower. Gross receipts and expenditures include gross
revenues/expenses, intercompany loans, dividends, capital contributions, and other similar receipts
or payments;

(iii) separate persons borrow from a credit union to acquire a business of
enterprise of which those borrowers will own more than fifty (50) percent of the voting securities
of voting interest, in which case a common enterprise is deemed to exist between the borrowers
for purposes of combining the acquisition loans; or

(iv) the Department determines, based upon an evaluation of the facts and
circumstances of particular transactions, that a common enterprise exists.

(B) Commercial Loans to Certain Entities. A commercial loan or extension of
credit:

1) to a partnership or joint venture is considered to be a commercial
loan or extension of credit to each member of the partnership or joint venture. Excepted from this
subdivision is a partner or member who: is not held generally liable, by the terms of the partnership
or membership agreement or by applicable law, for the debts or actions of the partnership, joint
venture, or association, provided those terms are valid against third parties under applicable law;
and has not otherwise agreed to guarantee or be personally liable on the loan or extension of credit.

(ii) to a member of a partnership, joint venture, or association is
generally not attributed to the partnership, joint venture, or associations, or to other members of
the partnership, joint venture, or association, except as otherwise provided by paragraphs (2) and
(3) of this subsection, provided that a commercial loan or extension of credit made to a member
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of a partnership, joint venture or association for the purpose of purchasing an interest in the
partnership, joint venture or association, is attributed to the partnership, joint venture or
association.

(C)  Guarantors and Accommodation Parties. The derivative obligation of a
drawer, endorser, or guarantor of a commercial loan or extension of credit, including a contingent
obligation to purchase collateral that secures a commercial loan, is aggregated with other direct
commercial loans or extensions of credit to such a drawer, endorser, or guarantor.

)] Commercial Loans to One Borrower Limit. The total aggregate dollar amount of
commercial loans by a credit union to any borrower at one time may not exceed the greater of
fifteen (15) percent of the credit union’s net worth or $100,000, plus an additional ten (10) percent
of the credit union’s net worth if the amount that exceeds the credit union’s fifteen (15) percent
general limit is fully secured at all times with a perfected security interest in readily marketable
collateral. Any insured or guaranteed portion of a commercial loan made through a program in
which a federal or state agency (or its political subdivision) insures repayment, guarantees
repayment, or provides an advance commitment to purchase the commercial loan in full, is
excluded from this limit.

k) Finance Code Limitation. In addition to the other limitations of this section, a credit union
may not make a loan to a member or a business interest of the member if the loan would cause the
aggregate amount of loans to the member and the member's business interests to exceed an amount
equal to 10 percent of the credit union's total assets as provided by TEX. FIN. CODE §124.003.
()] Commercial Loans Regarding Federal or State Guaranteed Loan Programs. A credit union
may follow the loan requirements and limits of a guaranteed loan program for loans that are part
of a loan program in which a federal or state agency (or its political subdivision) insures repayment,
guarantees repayment, or provides an advance commitment to purchase the loan in full if that
program has requirements that are less restrictive than those required by this section.

(m) Transitional Provisions.

¢} Waivers. Upon the effective date of this section, any waiver approved by the
Department concerning a credit union’s commercial lending activity is rendered moot, except for
waivers granted for the commercial loan to one borrower limit. Borrowing relationships granted
by waivers will be grandfathered however, the debt associated with those relationships may not be
increased.

(2)  Administrative Constraints. Limitations or other conditions imposed on a credit
union in any written directive from the Department are unaffected by the adoption of this section.
As of the effective date of this section, all such limitations or other conditions remain in place until
such time as they are modified by the Department.

(n)  Effective Date. This section takes effect on January 1, 2017.

Source: The provisions of this §91.709 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
1o be effective February 23, 2003, 28 TexReg 1377; amended to be effective on March 6, 2005, 30 TexReg
1065; readopted to be effective June 12, 2006, 31 TexReg 5152; reviewed and readopted to be effective
June 21, 2010, 35 TexReg 5917; reviewed and readopted to be effective June 23, 2014, 39 TexReg 5203;
amended to be effective on January 1, 2017, 41 TexReg 9099.

§91.710. Overdraft Protection.

(@ Written Policy. A credit union may advance money to a member to cover an account deficit
without having a credit application from the borrower on file if the credit union has written policies
and procedures adequate to address the credit, operational, and other risks associated with this type
of program. The policy must:

91-55



1. Set a cap on the total dollar amount of all overdrafts the credit union will honor
consistent with the credit union’s ability to absorb losses;

2. Establish a time limit no later than 60 calendar days from the date first overdrawn to
charge off the overdraft balance if the member does not repay the overdraft balance, or does not obtain
an approved loan from the credit union;

3. Limit the dollar amount of overdrafts the credit union will honor per account;
4. Institute prudent practices related to suspension of overdraft protection services; and
5. Establish the fee, if any, the credit union will charge members for honoring overdrafts.

(b) Safety and Soundness Requirements. A credit union must manage the risks associated with
an overdraft protection program in accordance with safe and sound credit union principles.
Accordingly, a credit union must establish and maintain effective risk management and control
processes over its program. Such processes include appropriate recognition, treatment, and financial
reporting, in accordance with generally accepted accounting principles, of income, expenses, assets,
liabilities, and all expected and unexpected losses associated with the program. A credit union also
shall assess the adequacy of its internal control and risk mitigation activities in view of the nature and
scope of its overdraft protection program.

(c) Communications with Member. A credit union shall carefully review its overdraft protection
program to ensure that marketing and other communications concerning the program do not mislead
members to believe that the program is a traditional line of credit or that payment of overdrafts is
guaranteed. In addition, a credit union shall take reasonable precautions to make sure members are
not misled about the correct amount of their account balance, or the costs or scope of the overdraft
protection offered, and that it does not encourage irresponsible member financial behavior that
potentially may increase risk to the credit union.

(d) Other Requirements. A credit union shall also comply with the overdraft service
requirements contained within Part 205 of the Federal Reserve System Rules and Regulations
(Regulation E).

Source: The provisions of this §91.710 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 10, 2003, 28 TexReg 6267; amended to be effective November 9, 2006, 31 TexReg
9019; reviewed and amended to be effective November 7, 2010, 35 TexReg 9720; reviewed and readopted
to be effective June 23, 2014, 39 TexReg 5203.

§91.711. Purchase and Sale of Member Loans.

(a) Policies. A credit union may sell or purchase all or part of a participation interest in a member
loan or pool of member loans in accordance with written policies adopted by the board of directors
that address the following matters:

¢)) The type of entities to which the credit union is authorized to sell participation interests
in member loans; '

@) The types of member loans in which the credit union may purchase or sell a
participation interest and the types of participation interests which may be purchased or sold;

3) The underwriting standards to be applied in the purchase of participation interests in
member loans;

4 Limitations on the aggregate principal amount of participation interest in member
loans that the credit union may purchase from a single entity as necessary to diversify risk, and
limitations on the aggregate amount the credit union may purchase from all entities;

4) Provision for the identification and reporting of member loans in which participation
interests are sold or purchased; and
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6) Requirements for providing and securing in a timely manner adequate credit and other
information needed to make an independent judgment.
(b)  Purchase and Sale Agreements. The sale or purchase of a member loan or participation
interest must be based on a written agreement between the parties. Agreements to purchase or sell
a member loan or a participation interest shall, at a minimum:

(1) Identify the particular member loan(s) to be covered by the agreement;

2) Provide for the transfer of credit and other borrower information on a timely and
continuing basis;

(3)  Provide for sharing, dividing, or assigning collateral,

4 Identify the nature of the participation interest(s) sold or purchased;

&) Set forth the rights and obligations of the parties and the terms and conditions of
the sale; and

(6) Contain any terms necessary for the appropriate administration of the member loan
and the protection of the participation interests of the credit union.
(c) Member Loan Servicing. A credit union may sell to or purchase from any participant the
servicing of any member loan in which it owns a participation interest. If a party other than the
credit union will be servicing the member loan(s), the credit union shall ensure that all contracts
require the servicer to administer the member loan(s) in accordance with prudent industry
standards, and provide for a possible change of the servicer if performance is inadequate.
(d) Definition. For purposes of this section, a member loan means a loan or extension of credit
where the borrower(s) is a member of the credit union or a member of another participating credit
union.
(e) Independent Credit Judgment. A credit union that purchases a participation interest in a
member loan has the responsibility of conducting member loan underwriting procedures on the
member loan to determine that it complies with the policies of the credit union and meets the credit
union’s credit standards. The credit union shall make a judgment on the creditworthiness of the
borrower that is independent of the originating lender and any intermediary seller prior to the
purchase of the participation interest and prior to any servicing action that alters the terms of the
original agreement. This credit judgment may not be delegated to any person that is not an
employee or independent agent of the credit union. A credit union that purchases a participation
interest in a member loan may use information, such as appraisals or collateral inspections,
furnished by the originating lender, or any intermediary seller; however, the purchasing credit
union shall independently evaluate such information when exercising its independent credit
judgment. The independent credit judgment shall be documented by a credit analysis that considers
the underwriting, documentation, and compliance standards that would be required by a prudent
lender and shall include an evaluation of the capacity and reliability of the servicer.
63) Other Requirements. A credit union purchasing a participation interest in a member loan
from a lender that is not a credit union insured by the National Credit Union Share Insurance Fund,
must also comply with applicable requirements contained within Part 741 of the National Credit
Union Administration Rules and Regulations.
(g) Sales with Recourse. When a member loan or participation interest is sold with recourse,
it shall be considered, to the extent of the recourse, an extension of credit by the purchaser to the
seller, as well as an extension of credit from the seller to the borrower(s).

Source: The provisions of this §91.711 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 10, 2003, 28 TexReg 6268; amended to be effective November 9, 2006, 31 TexReg
9019, reviewed and amended to be effective November 7, 2010, 35 TexReg 9720; reviewed and readopted
to be effective June 23, 2014, 39 TexReg 5203.
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§91.712. Plastic Cards.

(a) Definitions. The following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.

(1)  Card Activation — process of sending new plastic cards from the issuer to the
legitimate cardholder in an “inactive” mode. Once the legitimate cardholder receives the card, they
must call the issuer/processor and go through a member verification process before the card is
“activated”.

)] Card Security Code — a set of unique numbers encoded on the magnetic strip of
plastic cards used to combat counterfeit fraud.

3) Neural Network — a computer program that monitors usage patterns of an account
and typical fraud patterns. The program analyzes activity to determine fraud risk scores to detect
potentially fraudulent activity.

4) Plastic Cards — includes credit cards, debit cards, automated teller machine (ATM)
or specific network cards; and predetermined stored value and smart cards with micro-processor
chips.

(b) Credit cards. A credit union may issue credit cards in accordance with the credit union’s
written policies, which shall include at a minimum:

(1 Credit policies to set individual limits for credit card accounts:

(2) A process for reviewing each member’s payment and/or credit history periodically
for the purpose of determining risk; and

(3)  The credit underwriting standards for each type of card program offered.
(©) Program Review.

(D A credit union shall review, on at least an annual basis, its plastic card program with
particular emphasis on:

(A)  The amount of losses caused by theft and fraud;

(B)  The loss prevention measures (and their adequacy) currently employed by

the credit union;

(C)  The availability and possible implementation of other loss prevention
measures such as card activation, card security codes, neural networks, and other evolving
technology; and

(D) A cost benefit analysis of supplemental insurance coverage for theft and fraud
related losses.

) The review shall be documented in writing, with any approved changes to the plastic
card program being entered into the minutes of the board meeting.

Source: The provisions of this §91.712 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 10, 2003, 28 TexReg 6268; amended to be effective November 9, 2006, 31, TexReg
9020; reviewed and readopted to be effective June 21, 2010, 35 TexReg 5917, reviewed and readopted to
be effective June 23, 2014, 39 TexReg 5203.

§91.713. Indirect Lending.

(a) Indirect Lending Program. Credit unions may implement a program of indirect financing of
motor vehicles and other tangible personal property. As used in this chapter, an indirect financing is
the credit union’s purchase of a member’s retail installment contract that is originated by a seller to
finance the purchase of the motor vehicle or other property.
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(b) Contracts Treated as a Loan. For the purposes of this chapter, a retail installment contract
purchased under this authority may be treated as a loan on the books and records of the credit union
and is subject to the same limitations and restrictions imposed upon loan transactions. As with other
lending, the credit union is responsible for making the final underwriting decision. The seller may
initially determine whether the prospective buyer is a member or eligible for membership in the credit
union, but the final determination of membership eligibility is the credit union’s responsibility.

(©) Authorization. Credit unions may purchase or hold retail installment contracts when
authorized by applicable law. The retail installment contract must provide for a rate or amount of
time price differential that does not exceed a rate or amount authorized by applicable law.

(d Written Policies. The board of directors shall establish, implement, and maintain prudent
and reasonable written policies that are appropriate for the size and complexity of the credit union’s
indirect lending program. The board must also ensure that the credit union has sufficient staff with
the expertise to purchase, service, and monitor the program and the contract portfolio consistent
with safe and sound credit union practices. The policies must be specific and detailed enough to
foster prudent and compliant credit practices.

(¢)  Third Party Providers. A credit union may rely on services provided by third parties to
support its indirect lending activities. The board of directors must ensure that the credit union
exercises appropriate due diligence before entering into third party arrangements, and maintains
effective oversight and control throughout the arrangement. This oversight and control should
include a periodic review of each material seller’s retail installment contract statistics to ensure
compliance with credit union credit criteria and to avoid undue concentrations of risk.

® Subprime Indirect Lending. If a credit union conducts a program that includes subprime
indirect lending, it must perform comprehensive due diligence before engaging in and during that
type of activity. At a minimum, due diligence shall focus on understanding the higher levels of
credit, compliance, reputation, and other risks involved, plus the likelihood that origination,
servicing, collections, operating, and capital costs will increase. The strategic decision to engage
in subprime indirect lending must also be supported by a sound business plan that establishes
measurable financial objectives as well as limitations on growth, volume, and concentrations. For
the purposes of this section, “subprime indirect lending” refers to programs that target borrowers
with weakened credit histories typically characterized by payment delinquencies, previous charge-
offs, judgments, or bankruptcies. Such programs may also target borrowers with questionable
repayment capacity evidenced by low credit scores or high debt-burden ratios.

Source: The provisions of this §91.713 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 10, 2003, 28 TexReg 6268; amended to be effective November 12, 2006, 31 TexReg
9020; reviewed and amended to be effective November 7, 2010, 35 TexReg 9721; reviewed and readopted
1o be effective June 23, 2014, 39 TexReg 5203.

§91.714. Leasing.

(a) Definitions. For the purposes of this section:
(1) The term net lease means a lease under which the credit union will not, directly or

indirectly, provide or be obligated to provide for:

(A) the servicing, repair or maintenance of leased property during the lease
term;

(B)  the purchasing of parts and accessories for the leased property, except that
improvements and additions to the leased property may be leased to the lessee upon its request in
accordance with the full-payout requirements of subsection (c)(2)(A) of this section;
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(C)  the loan of replacement or substitute property while the leased property is
being serviced;

(D) the purchasing of insurance for the lessee, except where the lessee has failed
to discharge a contractual obligation to purchase or maintain insurance; or

(E) the renewal of any license, registration, or filing for the property unless such
action by the credit union is necessary to protect its interest as an owner or financier of the property.

(2)  The term full-payout lease means a lease transaction in which any unguaranteed
portion of the estimated residual value relied on by the credit union to yield the return of its full
investment in the lease property, plus the estimated cost of financing the property over the term of
the lease, does not exceed 25% of the original cost of the property to the lessor. In general, a lease
will qualify as a full payout lease if the scheduled payments provide at least 75% of the principal
and interest payments that a lessor would receive if the finance lease were structured as a market-
rate loan.

3) The term realization of investment means that a credit union that enters into a lease
financing transaction must reasonably expect to realize the return of its full investment in the leased
property, plus the estimated cost of financing the property over the term of the lease from:

(A) Rentals; and

(B)  The estimated residual value of the property at the expiration of the term of
the lease.

(b)  Permissible Activities. Subject to the limitations of this section, a credit union may engage
in leasing activities. These activities include becoming the legal or beneficial owner of tangible
personal property or real property for the purpose of leasing such property, obtaining an
assignment of a lessor’s interest in a lease of such property, and incurring obligations incidental to
its position as the legal or beneficial owner and lessor of the leased property.

(c) Finance Leasing.

(1) A credit union may conduct leasing activities that are functional equivalent of loans
made under those leases. Such financing leases are subject to the same restrictions that would
be applicable to a loan.

(2)  To qualify as the functional equivalent of a loan:

(A)  The lease must be a net, full-payout lease representing a non-cancelable
obligation of the lessee, notwithstanding the possible early termination of the lease;

(B)  The portion of the estimated residual value of the property relied upon by the
lessor to satisfy the requirements of a full-payout lease must be reasonable in light of the nature of the
leased property and all relevant circumstances so that realization of the lessor’s full investment plus
the cost of financing the property depends primarily on the creditworthiness of the lessee, and not on
the residual market value of the leased property; and

(C) At the termination of the financing lease, either by expiration or default,
property acquired must be liquidated or released on a net basis as soon as practicable. Any property
held in anticipation of releasing must be reevaluated and recorded at the lower of fair market value
or the value carried on the credit union’s books.

(d) General Leasing. A credit union may invest in tangible personal property, including vehicles,
manufactured homes, equipment, or furniture, for the purpose of leasing that property. In contrast to
financing leases, lease investments made under this authority need not be the functional equivalent of
loans.

(e) Leasing Salvage Powers. If a credit union believes that there has been an unanticipated
change in conditions that threatens its financial position by significantly increasing its exposure to
loss, it may:

(1)  As the owner and lessor, take reasonable and appropriate action to salvage or
protect the value of the property or its interest arising under the lease;
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(2)  Asthe assignee of a lessor’s interest in a lease, become the owner and lessor of
the leased property pursuant to its contractual right, or take any reasonable and appropriate
action to salvage or protect the value of the property or its interest arising under the lease; or

3) Include any provision in a lease, or make any additional agreements, to protect its
financial position or investment in the circumstances set forth in paragraphs (1) and (2) of
this subsection.

® Written Policies. A credit union engaged in lease underwriting must adopt written policies
and develop procedures that reflect lease practices that control risk and comply with applicable
laws. Any leasing activity must be consistent with the lending policies and underwriting
requirements in §91.701 of this title (relating to Lending Powers). Any credit union engaged in
making or buying leases also must adopt written policies and procedures that address the additional
risks associated with leasing.

(g0 Insurance Requirements. A credit union must maintain a contingent liability insurance
policy with an endorsement for leasing or be named as the co-insured if the credit union does not
own the leased property. Contingent liability insurance protects the credit union if it is sued as the
owner of the leased property. A credit union must use an insurance company with a nationally
recognized industry rating of at least a B+. Credit union members must still carry the normal
liability and property insurance on the leased property and the credit union must be

named as an additional insured on the liability insurance policy and as the loss payee on the
property insurance policy.

(h) Holding Period. At the expiration of the lease (including any renewals or extensions with
the same lessee), or in the event of a default on a lease agreement prior to the expiration of the
lease term, a credit union shall either liquidate the off-lease property or re-lease it under a
conforming lease as soon as practicable. The credit union must value off-lease property at the
lower of current fair market value or book value promptly after the property becomes off-lease

property.

Source: The provisions of this §91.714 adopted to be effective August 9, 1999, 24 TexReg 6023; readopted
to be effective March 25, 2003, 28 TexReg 2960; amended to be effective November 12, 2006, 31 TexReg
9021; reviewed and readopted to be effective June 21, 2010, 35 TexReg 5917; reviewed and readopted to
be effective June 23, 2014, 39 TexReg 5203.

§91.715. Exceptions to the General Lending Policies.

(a) Credit unions may provide for the consideration of loan requests from creditworthy
members whose credit needs do not fit within the credit union’s general lending policies. A credit
union may provide for prudently underwritten exceptions to its lending policies. However, the
Board is responsible for establishing written standards for the review and approval of exception
loans.

(b)  Each credit union establishing exceptions to its general lending policies shall establish an
appropriate internal process for the review and approval of loans that do not conform to its own
internal policy standards. The approval of any such loan shall also be supported by a written
justification that clearly sets forth all of the relevant credit factors that support the underwriting
decision. The justification and approval documents for such loans will be maintained as a part of
the permanent loan file. Each credit union shall monitor compliance with its lending policies and
individually report exception loans of a significant size to its board of directors.
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(c) Exception loans shall be identified in the credit union’s records and their aggregate amount
reported at least annually to the board of directors. The aggregate amount of all such loans shall
not exceed 10 percent of the credit union’s net worth.

Source: The provisions of this §91.715 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 10, 2003, 28 TexReg 6269; amended to be effective November 12, 2006, 31 TexReg
9021; reviewed and readopted to be effective June 21, 2010, 35 TexReg 5917; reviewed and readopted to
be effective June 23, 2014, 39 TexReg 5203.

§91.716. Prohibited Fees.

A credit union shall not make any loan or extend any credit if, either directly or indirectly, any
commission, fee, or other compensation from any person or entity other than the credit union is to
be received by the credit union’s directors, committee members, senior management employees,
loan officers, or any immediate family members of such individuals, in connection with
underwriting, insuring, servicing, or collecting the loan or extension of credit.

Source: The provisions of this §91.716 adopted to be effective August 9, 1999, 24 TexReg 6023; readopted
to be effective March 25, 2003, 28 TexReg 2960; readopted to be effective June 12, 2006, 31 TexReg 5152;
reviewed and readopted to be effective June 21, 2010, 35 TexReg 5917, reviewed and readopted to be
effective June 23, 2014, 39 TexReg 5203.

§91.717. More Stringent Restrictions.

The Commissioner may impose more stringent restrictions on a credit union’s loans if the
Commissioner determines that such restrictions are necessary to protect the safety and soundness
of the credit union.

Source: The provisions of this §91.717 adopted to be effective August 9, 1999, 24 TexReg 6023, readopted
to be effective March 25, 2003; readopted to be effective June 12, 2006, 31 TexReg 5152, reviewed and
readopted 1o be effective June 21, 2010, 35 TexReg 5917; reviewed and readopted to be effective June 23,
2014, 39 TexReg 5203.

91.718. Charging Off or Setting Up Reserves.

(@ The commissioner, after a determination of value in accordance with generally accepted
accounting principles, may order that assets in the aggregate, to the extent that such assets have
depreciated in value, or to the extent the value of such assets, including loans, are overstated in
value for any reason, be charged off, or that a special reserve or reserves equal to such depreciation
or overstated value be established.

(b) A credit union’s financial statements shall provide for full and fair disclosure of all assets,
liabilities, and members’ equity, including such valuation allowance accounts as may be necessary to
present fairly the financial position; and all income and expenses necessary to present fairly the results
of operations for the period concerned.

(c) The Board of directors is responsible for ensuring that the credit union has controls in place
to consistently determine the allowance for loan and lease losses (ALLL) in accordance with its
written polices, generally accepted accounting principles, and relevant supervisory guidance.
Policies shall be appropriately tailored to the size and complexity of the credit union and its loan
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and lease portfolio. As a minimum, a credit union shall develop, maintain, and document the
methodology used to determine the amounts of an appropriate ALLL and provisions for loan and
lease losses. Adjustments to the ALLL shall be made prior to the end of each calendar quarter in
order to accurately reflect the loss exposure on the quarterly call reports.

Source: The provisions of this §91.718 adopted to be effective August 9, 1999, 24 TexReg 6023, amended
to be effective August 10, 2003, 28 TexReg 6269; amended to be effective November 12, 2006, 31 TexReg
9021; reviewed and readopted to be effective June 21, 2010, 35 TexReg 5917, reviewed and readopted to
be effective June 23, 2014, 39 TexReg 5203.

§91.719. Loans to Officials and Senior Management Employees.

(a) Prohibition on Preferential Rates, Terms, and Conditions. The rates, terms, conditions, and
availability of any loan or other extension of credit made to, or endorsed or guaranteed by, a
director, senior management employee, member of the credit committee, or an immediate family
member of any such individual shall not be more favorable than the rates, terms, conditions, and
availability of comparable loans or credit to other credit union members.
(b)  Approval of Governing Board. Before making a loan, extending credit, or becoming
contractually liable to make a loan or extend credit to a director, senior management employee,
member of the credit committee, or an immediate family member of such individual, the board of
directors must approve the transaction if the loan or the extension of credit or aggregate of
outstanding loans and extensions of credit to any one person, the person’s business interests, and
the members of the person’s immediate family is greater than 15% of the credit union’s net worth.
A loan fully secured by shares in the credit union or deposits in other financial institutions shall
not be subject to, or included in, the aggregate amounts included in this section.
(©) Definition. For purposes of this section, senior management employees shall include the
chief executive officer, any assistant chief executive officers (e.g. vice presidents and above), and
the chief financial officer; and immediate family members shall include a person’s spouse or any
other person living in the same household.
(d) Aggregate Limit on Insider Loans. The aggregate of all outstanding loans or extensions of
credit made to, or endorsed or guaranteed by, all directors, credit committee members, senior
management employees, and immediate family members of all such individuals, shall not exceed
20% of the credit union’s total assets. The requirements described in this subsection shall apply
unless waived in writing by the commissioner for good cause shown.
(e) Reports to Governing Board. At least annually, the president shall make a report to the board
of directors on the outstanding indebtedness of all directors, credit committee members, senior
management employees, and immediate family members of such individuals. The Board’s review
shall be included as part of the minutes of the meeting at which the report was presented. The report
required by this section shall include the following information:

1) The amount of each indebtedness; and

(2) A description of the terms and conditions (including the interest rate, the original
amount and date, maturity date, payment terms, security, if any, and any other unusual term or
condition) of each extension of credit.
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® Governing Board Option. At the discretion of the Board, the reporting requirement of
subsection (e) of this section may be waived for any individual if the aggregate amount of all
outstanding loans and extensions of credit to that person, the person’s business interests, and the
members of the person’s immediate family do not exceed the greater of $25,000 or one-quarter of
one percent (.25%) of the credit union’s net worth. )

Source: The provisions of this §91.719 adopted to be effective August 9, 1999, 24 TexReg 6023; amended to be
effective on August 10, 2003, 28 TexReg 6269; amended to be effective March 14, 2004, 29 TexReg 2637; amended
to be effective November 12, 2006, 31 TexReg 9022, reviewed and amended to be effective November 7, 2010, 35
TexReg 9721, reviewed and readopted to be effective June 23, 2014, 39 TexReg 5203.

§91.720. Small-Dollar, Short-Term Credit.

(@ General. Credit unions are encouraged to offer small-dollar credit products that are
affordable, yet safe and sound, and consistent with applicable laws. The goal in offering these
small-dollar credit products should be to help members avoid, or transition away from, reliance on
high-cost debt. To accomplish this goal, credit unions should offer products with reasonable
interest rates, low fees, and payments that reduce the principal balance of the loan or extension of
credit.

(b)  Definition. For purposes of this section, small-dollar, short term credit product is defined
as a low denomination loan or extension of credit having a term of 6 months or less, where the
amount financed does not exceed $1,100. Each credit union is responsible for establishing
appropriate dollar limits and terms based upon its size and sophistication of operations, and its net
worth.

(©) Limitation. Accessibility and expediency are important factors for many members with
emergency or other short-term needs. Therefore, small-dollar credit products must balance the
need for quick availability of funds with the fundamentals of responsible lending. Sound
underwriting criteria should focus on a member’s history with the credit union and ability to
repay a loan within an acceptable timeframe. Given the small dollar amounts of each individual
credit request, documenting the member’s ability to repay can be streamlined and may need to
include only basic information, such as proof of recurring income. The aggregate total of
streamlined underwritten small-dollar credit products outstanding, however, shall not exceed
20% of the credit union’s net worth.

(d) Fees. A credit union may require a member to pay reasonable expenses and fees incurred
in connection with making or closing a loan. With respect to expenses and fees being assessed on
small-dollar, short—term credit products, the expenses and fees are presumed to be reasonable if
the aggregate total is $20 or less. In addition, if the credit union refinances a small-dollar, short-
term credit product, it may charge such expenses and fees only once in a 180-day period. Credit
unions may also charge a late fee as permitted by Finance Code §124.153.

(e) Payments. Credit unions should structure payment programs in a manner that reduces the
principal owed. For closed-end products, loans should be structured to provide for affordable and
amortizing payments. Lines of credit should require minimum payments that pay off principal.
Excessive renewals or the prolonged failure to reduce the outstanding balance are signs that the
product is not meeting the member’s credit needs and will be considered an unsound practice.

§3) Required Savings. Credit unions may structure small-dollar credit programs to include a
savings component. The funds in this account may also serve as a pledge against the loan or
extension of credit.

Source: The provisions of this §91.720 adopted to be effective July 11, 2010, 35 TexReg 5807, reviewed
and readopted to be effective June 23, 2014, 39 TexReg 5203.
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