
Part VIII.  Joint Interpretations 
 
Chapter 153.  Administrative Interpretation of Subsection (a), Section 50, Article XVI, Texas 

Constitution, (The Home Equity Lending Law) 
 
 
§153.5.  Three percent fee limitation: Section 50(a)(6)(E). 
 
An equity loan must not require the owner or the owner's spouse to pay, in addition to any interest, 
fees to any person that are necessary to originate, evaluate, maintain, record, insure, or service the 
extension of credit that exceed, in the aggregate, three percent of the original principal amount of 
the extension of credit. 
 (1) Optional Charges. Charges paid by an owner or an owner's spouse at their sole 
discretion are not fees subject to the three percent fee limitation.  Charges that are not imposed or 
required by the lender, but that are optional, are not fees subject to the three percent limitation. 
The use of the word "require" in Section 50(a)(6)(E) means that optional charges are not fees 
subject to the three percent limitation. 

 (2) Optional Insurance. Insurance coverage premiums paid by an owner or an owner's 
spouse that are at their sole discretion are not fees subject to the three percent limitation. Examples 
of these charges may include credit life and credit accident and health insurance that are voluntarily 
purchased by the owner or the owner's spouse. 

 (3) Charges that are Interest. Charges an owner or an owner's spouse is required to pay 
that constitute interest under §153.1(11) of this title (relating to Definitions) are not fees subject to 
the three percent limitation. 

  (A) Per diem interest is interest and is not subject to the three percent limitation. 

  (B) Legitimate discount points are interest and are not subject to the three percent 
limitation. Discount points are legitimate if the discount points truly correspond to a reduced 
interest rate and are not necessary to originate, evaluate, maintain, record, insure, or service the 
equity loan. A lender may rely on an established system of verifiable procedures to evidence that 
the discount points it offers are legitimate. This system may include documentation of options that 
the owner is offered in the course of negotiation, including a contract rate without discount points 
and a lower contract rate based on discount points. 

 (4) Charges that are not Interest. Charges an owner or an owner's spouse is required to 
pay that are not interest §153.1 (11) of this title are fees subject to the three percent limitation.  

 (5) Charges Absorbed by Lender. Charges a lender absorbs, and does not charge an 
owner or an owner's spouse that the owner or owner's spouse might otherwise be required to pay 
are unrestricted and not fees subject to the three percent limitation. 

 (6) Charges to Originate. Charges an owner or an owner's spouse is required to pay to 
originate an equity loan that are not interest under §153.1(11) of this title are fees subject to the 
three percent limitation. 



 (7) Charges Paid to Third Parties. Charges an owner or an owner's spouse is required 
to pay to third parties for separate and additional consideration for activities relating to originating 
an equity loan are fees subject to the three percent limitation. Charges those third parties absorb, 
and do not charge an owner or an owner's spouse that the owner or owner's spouse might otherwise 
be required to pay are unrestricted and not fees subject to the three percent limitation. Examples 
of these charges include attorneys' fees for document preparation and mortgage brokers' fees to the 
extent authorized by applicable law.  

 (8) Charges to Evaluate. Charges an owner or an owner's spouse is required to pay to 
evaluate the credit decision for an equity loan, that are not interest under §153.1(11) of this title, 
are fees subject to the three percent limitation. Examples of these charges include fees collected to 
cover the expenses of a credit report, survey, flood zone determination, tax certificate, title report, 
inspection, or appraisal. 

 (9) Charges to Maintain. Charges paid by an owner or an owner's spouse to maintain 
an equity loan that are not interest under §153.1(11) of this title are fees subject to the three percent 
limitation if the charges are paid at the inception of the loan, or if the charges are customarily paid 
at the inception of an equity loan but are deferred for later payment after closing. 

(10) Charges to Record. Charges an owner or an owner's spouse is required to pay for 
the purpose of recording equity loan documents in the official public record by public officials are 
fees subject to the three percent limitation. 

 (11) Charges to Insure an Equity Loan. Premiums an owner or an owner's spouse is 
required to pay to insure an equity loan are fees subject to the three percent limitation. Examples 
of these charges include title insurance and mortgage insurance protection.  

 (12) Charges to Service. Charges paid by an owner or an owner's spouse for a party to 
service an equity loan that are not interest under §153.11(11) of this title are fees subject to the 
three percent limitation if the charges are paid at the inception of the loan, or if the charges are 
customarily paid at the inception of an equity loan but are deferred for later payment after closing. 

 (13) Secondary Mortgage Loans. A lender making an equity loan that is a secondary 
mortgage loan under Chapter 342 of the Texas Finance Code may charge only those fees permitted 
in TEX. FIN. CODE, §§342.307, 342.308, and 342.502. A lender must comply with the provisions 
of Chapter 342 of the Texas Finance Code and the constitutional restrictions on fees in connection 
with a secondary mortgage loan made under Chapter 342 of the Texas Finance Code. 

 (14) Escrow Funds. A lender may provide escrow services for an equity loan. Because 
funds tendered by an owner or an owner's spouse into an escrow account remain the property of 
the owner or the owner's spouse those funds are not fees subject to the three percent limitation. 
Examples of escrow funds include account funds collected to pay taxes, insurance premiums, 
maintenance fees, or homeowner's association assessments. A lender must not contract for a right 
of offset against escrow funds pursuant to Section 50(a)(6)(H). 

 (15) Subsequent Events. The three percent limitation pertains to fees paid or contracted 
for by an owner or owner's spouse at the inception or at the closing of an equity loan. On the date 



the equity loan is closed an owner or an owner's spouse may agree to perform certain promises 
during the term of the equity loan.  Failure to perform an obligation of an equity loan may trigger 
the assessment of costs to the owner or owner's spouse.  The assessment of costs is a subsequent 
event triggered by the failure of the owner's or owner's spouse to perform under the equity loan 
agreement and is not a fee subject to the three percent limitation.  Examples of subsequent event 
costs include contractually permitted charges for force-placed homeowner's insurance costs, 
returned check fees, debt collection costs, late fees, and costs associated with foreclosure. 

 (16) Property Insurance Premiums. Premiums an owner or an owner's spouse is required 
to pay to purchase homeowner's insurance coverage are not fees subject to the three percent 
limitation. Examples of property insurance premiums include fire and extended coverage 
insurance and flood insurance. Failure to maintain this insurance is generally a default provision 
of the equity loan agreement and not a condition of the extension of credit.  The lender may collect 
and escrow premiums for this insurance and include the premium in the periodic payment amount 
or principal amount. If the lender sells insurance to the owner, the lender must comply with 
applicable law concerning the sale of insurance in connection with a mortgage loan. 
 
§153.8.  Security of the Equity Loan: Section 50(a)(6)(H). 
 
An equity loan must not be secured by any additional real or personal property other than the 
homestead.  The definition of "homestead" is located at Section 51 of Article XVI, Texas 
Constitution, and Chapter 41 of the Texas Property Code. 

 (1) A lender and an owner or an owner's spouse may enter into an agreement whereby 
a lender may acquire an interest in items incidental to the homestead. An equity loan secured by 
the following items is not considered to be secured by additional real or personal property: 

  (A) escrow reserves for the payment of taxes and insurance;  

  (B) an undivided interest in a condominium unit, a planned unit development, 
or the right to the use and enjoyment of certain property owned by an association; 

  (C) insurance proceeds related to the homestead; 

  (D) condemnation proceeds;  

  (E) fixtures; or 

  (F) easements necessary or beneficial to the use of the homestead, including 
access easements for ingress and egress. 

 (2) A guaranty or surety of an equity loan is not permitted. A guaranty or surety is 
considered additional property for purposes of Section 50(a)(6)(H).  Prohibiting a guaranty or 
surety is consistent with the prohibition against personal liability in Section 50(a)(6)(C). An equity 
loan with a guaranty or surety would create indirect liability against the owner.  The constitutional 
home equity lending provisions clearly provide that the homestead is the only allowable collateral 
for an equity loan.  The constitutional home equity provisions prohibit the lender from contracting 



for recourse of any kind against the owner or owner's spouse, except for provisions providing for 
recourse against the owner or spouse when the extension of credit is obtained by actual fraud. 

 (3) A contractual right of offset in an equity loan agreement is prohibited. 

 (4) A contractual cross-collateralization clause in an equity loan agreement is 
prohibited. 

 (5) Any equity loan on an urban homestead that is secured by more than ten acres is 
secured by additional real property in violation of Section (50)(a)(6)(H). 
 
§153.13.  Preclosing Disclosure: Section 50(a)(6)(M)(ii). 
 
An equity loan may not be closed before one business day after the date that the owner of the 
homestead receives a copy of the loan application, if not previously provided, and a final itemized 
disclosure of the actual fees, points, interest, costs, and charges that will be charged at closing.  If 
a bona fide emergency or another good cause exists and the lender obtains the written consent of 
the owner, the lender may provide the preclosing disclosure to the owner or the lender may modify 
the previously provided preclosing disclosure on the date of closing. 

 (1) For purposes of this section, the "preclosing disclosure" consists of a copy of the 
loan application, if not previously provided, and a final itemized disclosure of the actual fees, 
points, interest, costs, and charges that will be charged at closing. 

 (2) The copy of the loan application submitted to the owner in satisfaction of the 
preclosing disclosure requirement must be the most current version at the time the document is 
delivered. The lender is not obligated to provide another copy of the loan application if the only 
difference from the version previously provided to the owner is formatting.  The lender is not 
obligated to give another copy of the loan application if the information contained on the more 
recent application is the same as that contained on the application of which the owner has a copy. 

 (3) A lender must deliver to the owner a final itemized disclosure of the actual 
fees, points, interest, costs, and charges that will be charged at closing. 

  (A) For a closed-end equity loan, the lender may satisfy this requirement 
by delivering a properly completed closing disclosure under Regulation Z, 12 C.F.R. Section 
1026.19(f) and Section 1026.38. 

  (B) For a home equity line of credit, the lender may satisfy this requirement 
by delivering properly completed account-opening disclosures under Regulation Z, 12 C.F.R. 
Section 1026.6(a). 

 (4) Bona fide emergency. 

  (A) An owner may consent to receive the preclosing disclosure or a 
modification of the preclosing disclosure on the date of closing in the case of a bona fide 
emergency occurring before the date of the extension of credit. An equity loan secured by a 
homestead in an area designated by Federal Emergency Management Agency (FEMA) as a 



disaster area is an example of a bona fide emergency if the homestead was damaged during 
FEMA's declared incident period. 

  (B) To document a bona fide emergency modification, the lender should obtain 
a written statement from the owner that: 

   (i) describes the emergency; 

   (ii) specifically states that the owner consents to receive the preclosing 
disclosure or a modification of the preclosing disclosure on the date of closing; 

   (iii) bears the signature of all of the owners entitled to receive the 
preclosing disclosure; and 

   (iv) affirms the owner has received notice of the owner's right to receive 
a final itemized disclosure containing all actual fees, points, costs, and  charges one day prior to 
closing. 

 (5) Good cause. An owner may consent to receive the preclosing disclosure or a 
modification of the preclosing disclosure on the date of closing if another good cause exists. 

  (A) Good cause to modify the preclosing disclosure or to receive a subsequent 
disclosure modifying the preclosing disclosure on the date of closing may only be established by 
the owner. 

   (i) The term "good cause" as used in this section means a legitimate or 
justifiable reason, such as financial impact or an adverse consequence. 

   (ii) At the owner's election, a good cause to modify the preclosing 
disclosure may be established if: 

    (I) the modification does not create a material adverse financial 
consequence to the owner; or 

    (II) a delay in the closing would create an adverse consequence 
to the owner. 

   (iii)   The term "de minimis" as used in this section means a very small 
or insignificant amount. 

  (B) At the owner's election, a de minimis good cause standard may be presumed 
if: 

   (i) the total actual disclosed fees, costs, points, and charges on the date 
of closing do not exceed in the aggregate more than the greater of  $100 or 0.125 percent of the 
principal amount of the loan (e.g. 0.125 percent on a $80,000 principal loan amount equals $100) 
from the initial preclosing disclosure; and 



   (ii) no itemized fee, cost, point, or charge exceeds more than the greater 
of $100 or 0.125 percent of the principal amount of the loan than the amount disclosed in the initial 
preclosing disclosure. 

  (C) To document a good cause modification of the disclosure, the lender should 
obtain a written statement from the owner that:  

   (i) describes the good cause;  

   (ii) specifically states that the owner consents to receive the preclosing 
disclosure on the date of closing;  

   (iii) bears the signature of all of the owners entitled to receive the 
preclosing disclosure; and 

   (iv) affirms the owner has received notice of the owner's right to receive 
a final itemized disclosure containing all fees, costs, points, or charges one day prior to closing. 

 (6) An equity loan may be closed at any time during normal business hours on the next 
business day following the calendar day on which the owner receives the preclosing disclosure or 
any calendar day thereafter. 

 (7) The owner maintains the right of rescission under Section 50(a)(6)(Q)(viii) even if 
the owner exercises an emergency or good cause modification of the preclosing disclosure. 
 
§153.14.  One Year Prohibition: Section 50(a)(6)(M)(iii). 
 
An equity loan may not be closed before the first anniversary of the closing date of any other equity 
loan secured by the same homestead property. 

 (1) Section 50(a)(6)(M)(iii) prohibits an owner who has obtained an equity loan from: 

  (A) refinancing the equity loan before one year has elapsed since the loan's 
closing date; or  

  (B) obtaining a new equity loan on the same homestead property before one 
year has elapsed since the previous equity loan's closing date, regardless of whether the previous 
equity loan has been paid in full. 

 (2) Section 50(a)(6)(M)(iii) does not prohibit modification of an equity loan before one 
year has elapsed since the loan's closing date.  A modification of a home equity loan occurs when 
one or more terms of an existing equity loan is modified, but the note is not satisfied and replaced.  
A home equity loan and a subsequent modification will be considered a single transaction.  The 
home equity requirements of Section 50(a)(6) will be applied to the original loan and the 
subsequent modification as a single transaction. 

  (A) A modification of an equity loan must be agreed to in writing by the 
borrower and lender, unless otherwise required by law. An example of a modification that is not 



required to be in writing is the modification required under the Servicemembers Civil Relief Act, 
50 U.S.C. app. Sections 501-597b. 

  (B) The advance of additional funds to a borrower is not permitted by 
modification of an equity loan.  

  (C) A modification of an equity loan may not provide for new terms that would 
not have been permitted by applicable law at the date of closing of the extension of credit. 

  (D) The 3% fee cap required by Section 50(a)(6)(E) applies to the original home 
equity loan and any subsequent modification as a single transaction. 
 
§153.17.  Authorized Lenders: Section 50(a)(6)(P). 
 
An equity loan must be made by one of the following that has not been found by a federal 
regulatory agency to have engaged in the practice of refusing to make loans because the applicants 
for the loans reside or the property proposed to secure the loans is located in a certain area: a bank, 
savings and loan association, savings bank, or credit union doing business under the laws of this 
state or the United States; a federally chartered lending instrumentality or a person approved as a 
mortgagee by the United States government to make federally insured loans; a person licensed to 
make regulated loans, as provided by statute of this state; a person who sold the homestead 
property to the current owner and who provided all or part of the financing for the purchase; a 
person who is related to the homestead owner within the second degree of affinity and 
consanguinity; or a person regulated by this state as a mortgage broker. 

 (1) An authorized lender under Texas Finance Code, Chapter 341 must meet both 
constitutional and statutory qualifications to make an equity loan.  

 (2) A HUD-approved mortgagee is a person approved as a mortgagee by the United 
States government to make federally insured loans for purposes of Section 50(a)(6)(P)(ii). Loan 
correspondents to a HUD-approved mortgage are not authorized lenders of equity loans unless 
qualifying under another provision of Section 50(a)(6)(P).  

 (3) A person who is licensed under Texas Finance Code, Chapter 156 is a person 
regulated by this state as a mortgage broker for purposes of Section 50(a)(6)(P)(vi). 

 (4) A person who is licensed under Texas Finance Code, Chapter 342 is a person 
licensed to make regulated loans for purposes of Section 50(a)(6)(P)(iii). If a person is not 
described by Section 50(a)(6)(P)(i),(ii),(iv),(v), or (vi), then the person must obtain a license 
under Texas Finance Code, Chapter 342 in order to be authorized to make an equity loan 
under Section 50(a)(6)(P)(iii). 
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